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INTRODUCTION UPDATED AS AT DECEMBER 2018

Asia’s legal and human resources advisors are often required to function across multiple
jurisdictions. Staying on top of employment-related legal developments is important but
can be challenging.

To help keep you up to date, our firm produces the Asia Employment Law: Quarterly
Review, an e-publication covering 15 jurisdictions in Asia.

In this twenty-second edition, we flag and provide comment on anticipated employment
law developments during the fourth quarter of 2018 and highlight some of the major
legislative, consultative, policy and case law changes to look out for in 2019.

This publication is a result of ongoing cross-border collaboration between 15 law firms
across Asia with whose lawyers our firm has had the pleasure of working with closely for
many years. For a list of contributing lawyers and law firms, please see the contacts page.

We hope you find this edition useful.
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Fair Work Commission constrains parties’ use of ‘shadow lawyers’ in Fair
Work Act ("FW Act”) proceedings

In Fitzgerald v Woolworths Limited [2017] FWCFB 2797,a Full Bench of the Fair Work
Commission ("FWC”) determined that the requirement to obtain permission to appear as
alegal representative in an unfair dismissal case applies not only to advocacy at the hearing
stage, butalso where a party obtains legal assistance with preparation of submissions

and other pre-hearing steps. The Full Bench ruled that the reference in section 596 of the
FW Act to representation ‘in a matter’ inthe FWC means ‘the whole of [the] justiciable
controversy’ brought before the tribunal for adjudication. In this case, a party’s attempt to
have alawyer present to assist in the making of submissions at hearing was considered to
be ‘representation’ for which permission under section 596 should have been sought and
obtained.

However in Stringfellow v Commonwealth Scientific and Industrial Research Organisation
[2018] FWC 1136, the FWC applied a further aspect of the Fitzgerald v Woolworths

decision to confirm that the representational activity, subject to the requirement to obtain
permission to appear as lawyer or paid agent, does not include the provision of legal advice

toaparty involvedin proceedings before the tribunal.

High Court confirms power of federal courts to impose personal payment
orders for civil remedy breaches

The High Court of Australia decided that when a federal court orders an individual to pay a
pecuniary penalty under section 546 of the FW Act, it may also order that the penalty must
be paid personally by the individual (Australian Building and Construction Commission v
Construction, Forestry, Mining and Energy Union [2018] HCA 3). In this case, a unionand
one of its officials had been found in breach of the prohibition upon coercion in section
348 of the FW Act, when they organised a blockade of a building site. In enforcement
proceedings brought by the construction industry regulator, the Federal Court of Australia
ordered that the union could not indemnify its official in respect of a penalty it had imposed
upon him for the breach.

Inits decision on the union’s appeal, the High Court found that section 546 does not
support the making of the non-indemnification orderimposed by the Federal Court,
because a pecuniary penalty order may only be directed at the contravener (and not
another party suchas the union). However, the provision does authorise an order requiring
the subject (in this case, the union official) to pay the penalty personally.

This ruling is expected to have important implications in the construction industry, where
unlawful behaviour on the part of union officials has been the subject of widespread judicial
criticismin recent years. It will also apply, though, to breaches of any civil remedy provisions
of the FW Act, which include those relating to underpayments and other breaches of
minimum employment standards by employers and their managers.

More...


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
http://www.corrs.com.au/publications/corrs-in-brief/fwc-says-uber-driver-not-an-employee-where-next-for-the-share-economy/
http://www.corrs.com.au/publications/corrs-in-brief/high-court-allows-personal-payment-orders-for-breaches-of-the-fair-work-act/

2018

AUSTRALIA

Click here
toview
2017 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

v
O
<
m
O
P4
v
@)
@)
-

26
MAR

29
MAR

24
APR

All Australian employees to obtain unpaid domestic violence leave,
following FWC Full Bench decision

The Australian Government has announced that it willamend the FW Act to provide
five days’ unpaid domestic violence leave to all federal system employees. This follows
adecision by an FWC Full Bench decision to extend the five day entitlement to award-
covered workers (4-Yearly Review of Modern Awards - Family and Domestic Violence
[2018] FWCFB1691).

The new leave entitlement is intended to assist employees in dealing with abusive domestic
relationships,and is available “in the event that the employee needs to do something to
deal with the impact of the family and domestic violence and it is impractical for them to do
it outside their ordinary hours of work”. The Full Bench decided that this non-cumulative
leave entitlement should be available to employees at the start of each year of service,and
would not be pro-rated for part-time or casual employees.

The commencement date for the award-based entitlement is yet to be determined by the
FWC, while its extension to all federal system employees will be the subject of legislation yet
to beintroduced into Parliament

Victorian Government introduces legislation providing portable long
service entitlements in certain sectors

The Victorian Government introduced the Long Service Benefits Portability Bill 2018

into State Parliament. The Bill proposes to establish a scheme through which service by
workers in the contract cleaning, security and community services sectorsiis portable,
with the result that workers who work for multiple employers can have their service
recognised and qualify for long service entitlements. This would overcome the problem
that in these sectors, contract/project-based work is common, so that workers regularly
change employers. Instead, workers will be entitled to long service leave having completed
sevenyears’servicein the relevant industry (rather than seven years with one employer).
Employers will be required to register under the scheme, and pay a levy (not more than
3% of ordinary pay payable to employees) to agovernment fund from which workers’ long
service entitlements will be paid.

United Voice v Berkeley Challenge: Federal Court determines dismissed
employees entitled to redundancy pay

In United Voice v Berkeley Challenge Pty Ltd [2018] FCA 224, the Federal Court of Australia
determined thata contract services provider’s dismissal of employees, following an
unsuccessful tender for a new contract, did not fall within the ‘ordinary and customary
turnover of labour’ exemption from the requirement to make redundancy payments.

Section 119 of the Fair Work Act 2009 (Cth) establishes the right of an employee, whose
employment is terminated because the employer no longer requires the employee’s job
to be done by anyone, to be paid an amount of redundancy pay determined inaccordance
with the employee’s length of continuous service with the employer.

Berkeley sought to rely on the exception to this obligation set out in section 119(1)(@): that
is, where the redundancy ‘is due to the ordinary and customary turnover of labour’ (OCTL).
Itargued that the loss and gain of client contracts were normal features of its business, with
aconsequent fluctuation of employee numbers.

Justice Reeves of the Federal Court did not accept this argument, taking the view that the
OCTL exception is confined to a‘narrow set of circumstances’. The relevant redundancies
in this case were, for Berkeley, ‘uncommon and extraordinary and not a matter of long-
continued practice’.

The decision has implications for businesses in that employers will now be exposed

to making redundancy payments in a range of situations that may not previously have
triggered this obligation. The legal and industrial landscape will remain unsettled for the
next 6-12 months as we understand that Berkeley have appealed the decision to the Full
Court of the Federal Court.

More...


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
http://www.corrs.com.au/publications/corrs-in-brief/united-voice-v-berkeley-challenge-federal-court-determines-dismissed-employees-entitled-to-redundancy-pay/
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https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
http://www.legislation.vic.gov.au/domino/Web_Notes/LDMS/PubPDocs.nsf/ee665e366dcb6cb0ca256da400837f6b/F4E99038781C7169CA25825D007276C3/$FILE/581456bi1.pdf
http://www.legislation.vic.gov.au/Domino/Web_Notes/LDMS/PubStatbook.nsf/51dea49770555ea6ca256da4001b90cd/04AC416C0C9CE8EBCA25828E000FECB2/$FILE/18-012aa%20authorised.pdf
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Why ‘Start Up’ Enterprise Agreements Remain Under Intense Scrutiny

Inrecent years some employers have utilised the capacity to make an enterprise agreement
with asmall group of employees, but include a coverage clause that enables the agreement
toapply to broader groups of workersin the future. This was originally legitimised ina
series of cases involving John Holland and more recently endorsed by the High Court in the
Aldi case.

In One Key Workforce Pty Ltd v Construction, Forestry, Mining and Energy Union [2017]
FCA 77,however, the Full Federal Court (FFC) largely upheld a decision made by Flick Jat
firstinstance, overturning the Fair Work Commission’s approval of this kind of agreement.

The decision found that an agreement voted up by a small group of employees - which
was not representative of the larger group of employees to whom the agreement would
ultimately apply - was not genuinely agreed to in accordance with section 186(2)(a) of the
Fair Work Act 2009 (Cth) (FW Act).

Despite ‘yes’ votes from each of the three employees who voted on it, the FFC found that
the requirement for genuine agreement imposes a standard of authenticity on employee
approval: thatis, ‘mere agreement will not suffice’ and ‘consent of a higher quality is
required’. The FFC agreed with Flick J that One Key failed to comply with the requirements
in section 180(5) of the FW Act to take all reasonable steps to ensure the terms of the
agreement and their effect had been explained to the relevant employees.

The decision does not necessarily prohibit the ‘start up’ agreement model made with a
small number of employees. Rather, it turned on the facts of the case: the agreement was
made between three employees with very confined employment experience (and two of
whom were casual), was underpinned by 11 modern awards, and was agreed to without
any bargaining. Itis not surprising that the FFC found the ‘protective’ agreement making
provisions in the FW Act had been compromised by the employer.

More...

Federal Government introduces legislation implementing 12 month
amnesty for superannuation guarantee compliance

The Federal Government has introduced the Treasury Laws Amendment (2018

Superannuation Measures No 1) Bill into Parliament, which will provide fora 12 month
amnesty for superannuation guarantee compliance (Amnesty).

Duringthe Amnesty, employers will be given the opportunity to pay any overdue
superannuation contributions to workers’ superannuation (i.e. pension) funds without
beingliable for additional penalties. If passed, the Amnesty will be backdated to apply from
24 May 2018 to 23 May 2019.

Continued on Next Page


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
https://www.fwc.gov.au/documents/sites/wagereview2018/decisions/2018fwcfb3500.pdf
http://www.corrs.com.au/publications/corrs-in-brief/why-start-up-enterprise-agreements-remain-under-intense-scrutiny/

In Australia,employers are required to make minimum superannuation contributions of
9.5% of ordinary time earnings in respect of their employees. Normally, where an employer
does not make the minimum contribution they must pay the superannuation guarantee
2018 charge (SGC), which includes interest on the unpaid amount and an administration fee. The
Australian Taxation Office (ATO) may also impose further penalties (e.g. an additional 25%

AUSTRALIA of the SGC).

AUSTRALIA
Ifan employer has an undeclared superannuation guarantee shortfall (shortfall) relating

toatime period between 1July 1992 and 31 March 2018, it may disclose the shortfall to the
ATO between 24 May 2018 and 23 May 2019 by completing and lodging an ‘SG Amnesty
Fund’ payment form.

Employers will still be required to pay the shortfallamounts and interest, but will not be
liable for the administration fees or any further penalties. However, employers who fail to
disclose ashortfall during the Amnesty period will be subject to a minimum 50% penalty if
the shortfallis discovered by the ATO.

ATO information about the Amnesty
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https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
https://immi.homeaffairs.gov.au/news-media/archive/article?itemId=12
https://www.fwc.gov.au/documents/sites/awardsmodernfouryr/am20152-sched-dets.pdf
https://www.fwc.gov.au/documents/decisionssigned/html/2018fwcfb6863.htm
https://ministers.jobs.gov.au/odwyer/certainty-small-business
https://ministers.jobs.gov.au/odwyer/extending-right-casuals-convert-part-time-or-full-time-employment
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Changes to the Fair Work Commission’s review of modern awards,
approval of enterprise agreements and complaint-handling procedure

On 11 December the Fair Work Amendment (Repeal of 4 Yearly Reviews and Other
Measures) Act 2017 (Cth) (‘the Act’) came into force making changes to the operation and
procedures of the Fair Work Commission (FWC) as set out in the Fair Work Act 2009 (Cth).
These changes include removing the requirement that the FWC conduct 4 yearly reviews

AUSTRALIA

LOOKING BACK

of modernawards and, significantly for employers, enables the FWC to overlook minor
procedural or technical errors when approving enterprise agreements. The Act also makes
changes to the complaint-handling procedures of the FWC.

Fair Work Amendment (Repeal of 4 Yearly Reviews and Other Measures) Act 2017 (Cth)
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https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
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https://www.legislation.gov.au/Details/C2017B00034

Circular of the Ministry of Housing and Urban-rural Development,
the Ministry of Finance and the People’s Bank of China on Optimizing
the Housing Provident Fund Payment Mechanism to Further Curtail
Corporate Costs

2018

The Ministry of Housing and Urban-rural Development, the Ministry of Finance and the
People’s Bank of China have jointly issued the Circular on optimizing the housing provident
CHINA fund payment mechanism to further curtail corporate costs on 28 April 2018 which came
into force as of the promulgation date. The Circular states that the validity of the phased
policy, under which the ratio of housing provident fund payments made by enterprises
is reduced to a proper extent, will be extended, adding that efforts shall be made to
practically standardize the upper limit of the base on which the housing provident fund
28 is contributed, widen the floating range of ratios of housing provident fund payments,
APR andimprove efficiency inassessingand approving applications for curtailing the rate of
housing provident fund payments or delaying such payments. According to the Circular,
the phased policy introduced inall regions in 2016, whereby enterprises are enabled to
make contributions to the housing provident fund at an appropriately lower rate, will be
extended to 30 April 2020, upon the expiry of its previous validity. Moreover, the Circular
explicitly states that the monthly salary base on which the housing provident fund is
paid, shall not exceed three times of the employees’average monthly salary announced
by the department of statistics of the city with districts where these employees work.
Furthermore, the Circular stipulates that the housing provident fund payment shall be
made at a rate of no less than five percent, and the maximum rate shall be determined by
each region under procedures set out in the Administrative Regulations for the Housing
Provident Fund and shall be capped at 12 percent.

More...

Decision on Abolishing the Administrative Provisions on the Employment
of Taiwan, Hong Kong and Macao Residents in the Chinese Mainland and
Circular on Matters Concerning the Employment of Hong Kong, Macao
and Taiwan Residents in the Chinese Mainland
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The Ministry of Human Resources and Social Security ("MOHRSS”) issued the Decision
on Abolishing the Administrative Provisions on the Employment of Taiwan, Hong Kong
and Macao Residents in the Chinese Mainland and the Circular on Matters Concerning
the Employment of Hong Kong, Macao and Taiwan Residents in the Chinese Mainland
(the”Circular”) on 23 August 2018. According to the Circular, beginning from 28 July
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2017 edition

2018, residents from Hong Kong, Macao and Taiwan are no long required to obtain the
Employment Permits for Taiwan, Hong Kong and Macao Residents if they are employed
23 in the Chinese Mainland. From 23 August 2018, all regions do not accept applications for
AUG Employment Permits for Taiwan, Hong Kong and Macao Residents any longer; where
applications filed for this purpose have been accepted but the permits have not been

issued yet, the employers concerned shall be notified in time that there is no need to

apply for permits anymore. Also,according to the Circular, before 31 December 2018, the
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Employment Permits for Taiwan, Hong Kong and Macao Residents within the validity period
may still be used as the proof of employment for Hong Kong, Macao and Taiwan residents

in the Chinese Mainland; the government will stop using these permits from 1 January 2019,
and thereafter, the business licenses issued by administrations for industry and commerce,

Note changes: )
Aeacen labour contracts (employment contracts), vouchers of salary payments or records of social
required insurance contributions may be used as the proof to attest employment.

More...
More...
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There are no significant policy, legal or case developments

within the employment space during 2018 Q4.
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Mayer Brown: We are not admitted by the PRC Ministry of Justice to practise PRC law. Under current PRC regulations, our firm as with any other international law firm with home jurisdiction
outside the PRC, is not permitted to render formal legal opinion on matters of PRC law. The views set out in this document are based on our knowledge and understanding of the PRC laws
and regulations obtained from our past experience in handling PRC matters and by conducting our own research. As such, this report does not constitute (and should not be construed as
constituting) an opinion or advice on the laws and regulations of the PRC.
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Hong Kong amends Employment Ordinance to tighten regulatory
oversight of recruitment agencies

Hong Kong recently amended part 12 of the Employment Ordinance (Cap. 57) relating to

employment agencies and the Employment Agency Regulations (Cap. 57A) to provide job-

seekers with greater protection. The amendments came into force on g February 2018. The

main changes are as follows:

a. Toincrease the maximum penalty for unlicensed operation of an employment agency
and overcharging commission to job-seekers from a fine of HK$50,000 to HK$350,000
and imprisonment for three years;

o

Toincrease the time limit for lodginga complaint in respect of the two offences stated

abovein () to 12 months;

c. Tobroadenthescope of the offence of overcharging job-seekers to include not only
the licensee, but also the recruitmentagency’s associates (which includes director,
manager, secretary and employee of a licensee); and

d. To provide new grounds for the Commissioner for Labour to refuse toissue, renew or

revoke alicence, including non-compliance of the Code of Practice for Employment

Agencies.

The amended Ordinance...

Promulgation of Code of Practice for Employment Agencies

In light of the aforementioned amendments to the Employment Ordinance (Cap. 57), the

Commissioner for Labouralso promulgated a revised Code of Practice for Employment

Agencies (the “Code”) which supersedes the previous version dated January 2017. The Code

mirrors legislative updates to the Employment Ordinance and specifies the following in detail:

e Statutoryrequirements in relation to operating employment agencies;

e Standardsthe Commissioner for Labour expects from employment agencies, including
but not limited to the following aspects:

Outlining responsibilities of senior management;

Acting honestly and exercising due diligence;

Maintaining transparency in business operations;

Drawing up of service agreements with job-seekers and with employers;and

O O O O O

Adopting good record management practices;
e Emphasis on compliance with the Prevention of Bribery Ordinance (Cap. 201);and
e Sampleformsforemploymentagencies.

The Employment Agencies Administration of the Labour Department conducts regular
inspections of Employment Agencies and issues warning letters to Employment Agencies
for contraventions of the Code.

The Code...

District Court strikes out a sex discrimination claim

In Tan, Shaun Zhi Ming v. Euromoney Institutional Investor (Jersey) Ltd [2018] HKDC 185,
an employee’s sex discrimination claim was struck out as the employee failed to show his
dismissal by his former employer was due to his gender.

Facts:

Tan, Shaun Zhi Ming (“Tan”) was terminated by Euromoney Institutional Investor (Jersey)

Ltd ("Euromoney”). Tan alleged the termination was due to afalse, unsubstantiated and
improbable sexual harassment allegation made against him by a colleague without proper
investigation. Tan claimed the dismissal was a result of direct sex discrimination because of his
genderand commenced the action against Euromoney based on sections 5(1)(a) and 11(2)(c)
of the Sex Discrimination Ordinance (Cap. 480) ("SDO”).

Euromoney denied the allegations and applied to strike out the claim by reason of Tan’s lawful
termination through payment in lieu of notice inaccordance with the employment contract.

The Law and Discussion:

The legal principlesin striking out applications are well established. Actions should only be
struck out in plain and obvious cases, where the claim is incontestably bad and obviously
unsustainable.

Continued on Next Page
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The Court recited the “but for” test on sexdiscrimination, namely that there is unlawful

sex discrimination if the relevant woman would have received the same treatment as men
but for their sex. Neither the intention to discriminate nor the conduct of a hypothetical
reasonable employer is relevant in determining whether there was discrimination. Instead,
the Court should look at whether there was less favourable treatment on the ground of sex.

Tan contended he was not given a proper investigation to the sexual harassment allegation,
such asan opportunity to face the accusers or to cross-examine witnesses. Euromoney has
thus takenan easy way out to dismiss him, resulting in direct sex discrimination.

However, the Judge, quoting froma case authority, stated “all unlawful discriminatory
treatment is unreasonable, but not all unreasonable treatment is discriminatory”. Applying
tothe present scenario, the fact that Tan was treated unreasonably or unfairly in the
investigation process did not mean Euromoney had committed any act of discrimination
underthe SDO.

In evaluating the strike-out application, the Judge considered various sources of
information such as the (1) employment agreement, (2) transcript of a covert recording
and (3) email correspondences. The Judge was of the view although the sexual harassment
allegation was mentioned in the above sources of information provided to the Court,

Tan’s employment was terminated by payment in lieu of notice in accordance with the
employment agreement.

The Court concluded there was simply no direct evidence to satisfy the “but for” test,and
aninference of sex discrimination could not be drawn simply from the fact Tan was a male.
Therefore, the strike out application was successful.

Takeaways for Employers:

This is good news for the employers. Although the strike out application by the employerin
the present case was successful, this case serves as a reminder to employers to have proper
processes in place for handling harassment and discrimination complaints.

Typicallyan employer may not include a reason for termination of employment and the
basisis a letter of termination. However, where there can be potential arguments of
discrimination,an employer may wish to pre-empt any potential discrimination complaint
by includinga (legitimate) reason

Judgment...

Senior employee liable for breach of fiduciary duties and non-solicitation
covenant

In the decision of South China Media Limited and others v. Kwok, Yee Ningand others
[2018] HKDC 194, the District Court (the “Court”) held a senior employee liable asa de
facto director for breach of her fiduciary duties and a non-solicitation covenantina letter
of undertaking. The employee’s husband and his companies were also found to have
dishonestly assisted and procured the breach.

Facts:

Kwok, Yee Ning ("Kwok”) was employed by South China Media Management Limited
("SCM Management”) as its advertising director, primarily responsible for the publishing
of amagazine by Whiz Kids Express Weekly Limited ("Whiz Kids”). It was alleged that Kwok
(1) allowed unauthorized use of the magazine’s logo and name to be used in promotional
materials free of charge, (2) diverted away maturing business opportunities and (3)
solicited business to her husband’s companies after termination of Kwok’s employment.

Issues and Reasoning:

A. Whether Kwok owed and breached her fiduciary duties

The Court stated those who assume to act as directors and thereby exercise the powers
and discharge the functions of adirector must accept the responsibilities of the office. One
must look at what the person actually did to determine whether there was an assumption of
responsibilities. It is an objective test irrespective of the person’s motivation or belief.

Continued on Next Page
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Kwok held the title of and was held out to clients as the “advertising director”. She also had
the authority to negotiate the terms of and enter into contracts for and on behalf of Whiz
Kids. The Court held that Kwok was a de facto director who assumed the responsibilities of
acompany director even though not formally appointed as one.

A de facto director, like any other director, owes fiduciary duties to the company. Such duty
includesaduty not to divert to another associated person or company a maturing business
opportunity which the employer is actively pursuing.

From the facts, the Court inferred that Kwok had provided her husband details of
negotiations and a copy of adraft contract, such that her husband could subsequently
make a similar offer to the target client on behalf of his company. Additionally, Kwok
allowed her husband’s company to use WhizKids’logo and name for a campaign free of
charge. The Court held Kwok acted in breach of her fiduciary duties by (1) failing to act with
single-minded loyalty to Whiz Kids, (2) acting for the benefit of a third person without the
informed consent of WhizKids and (3) placing herself in a position of conflict by failing to
actinthe best interest of WhizKids.

B. Whether Kwok breached the non-solicitation covenant

Covenantsin restraint of trade are generally unenforceable unless they can be shown to
be reasonable in the interests of the parties and in the publicinterest. The party seeking
to enforce the restrictive covenant must show the restrictions are no greater than are
reasonably necessary for the protection of its business.

Kwok entered into a letter of undertakingand agreed she would not”... during a period of

12 months from the Termination Date, solicit any customer or client whether on [her] own
account or on behalf of any other person, firm or corporation who or which was a customer
or client of any one of the member companies of [the Group] at any time during the period
when [she] was employed by one of the member companies of [the Group]” (the”Non-
Solicitation Clause”).

The Court was of the view the Non-Solicitation Clause was reasonable and enforceable as
restrictive covenants were necessary to protect Whiz Kids’ trade connections, especially
when Whiz Kids has acquired substantial goodwill in the children event planning business.
Upon assessment of the factual circumstances, the Court found Kwok breached the
Non-Solicitation Clause by soliciting a potential customer of Whiz Kids to her husband’s
company.

C. Whether Kwok’s husband and his companies (the “Accessories”) dishonestly
assist and procure Kwok to breach her contract
To establish dishonest assistance, the Court examined the following requirements:

(1) Breach of trust or fiduciary duty by someone other than Kwok;
(2) The Accessories’assistance;

(3) Dishonesty;and

(4) Resultingloss.

The Court was aware dishonesty is an objective standard judged according to the standards
of an ordinary honest person, who would have the same knowledge of the circumstances
and personal attributes as the Accessories. Taking into account the husband and wife
relationship, the nature and timing of the business set up by the Accessoriesand the
contemporaneous evidence showing transactions with clients or potential clients of Whiz
Kids, the Court found the Accessories dishonestly assisted in Kwok’s breaches of fiduciary
duties. By being willing parties to Kwok’s solicitation of businesses and turninga blind eye
to existence of dealings between Whiz Kids and clients that were solicited, the Courtalso
found the Accessories liable for procuring breach of Kwok’s contract.

Takeaways for employers

This decision serves as a useful reminder that the court looks at substance over formality
in establishing whether an employee has assumed directorship. The court will look at the
overall circumstances of the case, including the role and job duties of the employee, to
determine whether he or she is a de facto director.

Judgment
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Labour Department rejects employment agency’s licence renewal

The Labour Department announced through a press release its first refusal in 2018 in
renewing the licence of an employment agency (the "EA”). The relevantEA had failed

to meet the standards set out in the Code of Practice for Employment Agencies (the
“Code”) in many aspects, such as its failing to draw up service agreements with foreign
domestic helpers and their employers. No rectification was made by the EA concerned
after warning letters were repeatedly issued by the Employment Agencies Administration.
The Commissioner for Labour hence refused to renew the EA’s licence on the grounds that
the licensee concerned was not afitand proper person to operate an employmentagency
under section 53(1)(c)(v) of the Employment Ordinance (Cap.57).

Inaddition, the Labour Department reminded employment agencies they must observe
the Codessince it sets out the legislative requirements which they must observe in operating
their businesses, as well as the minimum standards which the Commissioner for Labour
expects from employment agencies.

The Press Release...

Consideration required when varying the terms of a contract of employment

An employer may need to change the terms of employment, such as to introduce post-
termination restrictions, to change contractual leave arrangements or other benefits,and
less commonly, to demote an employee or reduce salary. Where the change is to improve
an employee’s benefits, the employee will readily accept the change without complaint.
However, where the change seeks to reduce an employee’s entitlements orimpose
additional obligations on the employee, it will be much trickier to get the employee to
agree to the contractual change. Even if the employee agrees to the change,animportant
element in making a contractual change binding on both employer and employee is needed
toensure that there is legal consideration (or bargain) for the change.

In Wu Kit Man (85;Z4) v. Dragonway Group Holdings Limited (BE £ EERRH IR A &)
[2018] HKCA107, the Court of Appeal provides a useful reminder for parties to think about
whether legal consideration is provided when varyinga contract of employment. The
case also discusses what can amount to legal consideration inan employment context,
particularly, where an employee does not seemingly provide any consideration for an
employer’s promise of an additional benefit.

The Law

The legal requirements to create a binding contract, includinga contract of employment, is
that there must be an offer, acceptance of that offer, and legal consideration. Consideration
is something of value given by one party in return for the other party’s promise. If there is
no legal consideration, or real benefit, then the purported contract, even if signed by both
parties, will be unenforceable. The same principles apply to a variation to a contract of
employment.

Facts

4

Dragonway Group Holdings Limited (“Dragonway”) employed Ms. Wu under a contract of
employment made on 12 May 2015. The only provision in relation to bonus in the contract
was a discretionary bonus payable in January if Ms. Wu was still employed and had not

tendered her resignation before the payment date.

On19 October 2015, Dragonway issued an addendum to the contract (the "/Addendum”),
offeringa cash bonus of either (1) HK$1,500,000 after the completion of listing of
Dragonway or its holding company on or before 31 December 2016, or (2) if those
companies ceased the listing plan or the employee left Dragonway for whatever reason
before 31 December 2016, HK$350,000 would be offered to the employee within 10 days
after the cessation or termination and inany event no later than 31 December 2016.

Dragonway terminated Ms. Wu’s employment in December 2015. Ms. Wu brought a claim
for the cash bonus of HK$350,000 in the Labour Tribunal. The Presiding Officer in the
Labour Tribunal found in favour of Ms. Wu. On appeal the Court of First Instance reversed
the decision on the basis that the Addendum was not supported by consideration and thus

Ms. Wu was not entitled to the cash bonus. Ms. Wu appealed to the Court of Appeal.

Continued on Next Page
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Court Findings

The Court of Appeal confirmed that the ultimate test for consideration to a contract
forthe variation of the terms of employment is whether or not there isa “real benefit”.

In circumstances where the employee continues to be employed under the contract of
employment and is already obliged to work under that contract, the question of legal
consideration foravariation to that contract is whether the employer has secured a benefit
and avoided a detriment.

Counsel for Ms. Wu relied on an earlier line of cases, including the Court of Appeal case
of Chong Cheng Lin Courtney v. Cathay Pacific Airways Ltd [2010] HKCA 338 as authority
forthe proposition that the non-exercise by an employee of his/her right to terminate
under the contract of employment is good consideration. However, the Court of Appeal
inthe present case was quick to say that it isimportant to look at the circumstances of
the case and the context in which the variation took place. They said that the variationin
the Chong case was in the context of a variation of standard terms across the board to all
cabin attendants employed by the defendant when there was competition from other
airlines offering similar packages. It was in such special contexts that the courts held that
consideration for the variation was provided by the employee refraining from resigning.
This was a real benefit to the employer.

The state of the law in this areais neatly summarised by the Court of Appeal citingan earlier
English decision of Williams v. Roffey Brothers & Nicholls (Contractors) Ltd [1991] 1QB1as
follows:

“the present state of the law on this subject can be expressed in the following proposition:

(i) if A has entered into a contract with Bto do work for, or to supply goods or services to,
Binreturn for payment by B;and (ii) at some stage before A has completely performed

his obligations under the contract B has reason to doubt whether A will, or will be able to,
complete his side of the bargain; and (iii) Bthereupon promises A an additional payment in
return for A’s promise to perform his contractual obligations on time;and (iv) as a result of
giving his promise, B obtains in practice a benefit, or obviates a disbenefit; and (v) B’s promise
isnot given as a result of economic duress or fraud on the part of A; then (vi) the benefit to Bis
capable of being consideration for B’s promise, so that the promisee will be legally binding”

The Court of Appeal held that as there was a lack of citation of the relevant legal authorities
it considered that the Court of First Instance Judge did not focus on the issue of whether
there was any “real benefit” provided in the context of the case. Given the way that the
matter had developed, there was inadequate material before the Court of Appeal to

make a determination of whether there was any consideration for the Addendum. The
Court of Appeal remitted the matter to the Labour Tribunal for retrial on the question of
consideration.

As a postscript, the approach in the Williams case was recently applied in MWB Business
Exchange Centres Ltd v. Rock Advertising Ltd [2017] QB 604, which is onappeal to the UK
Supreme Court. That appeal was heard on 1 February 2018. The judgment in that Supreme
Court case (which will only be of persuasive value) should be taken into consideration.

Lessons for Employers

1. Consider what legal consideration is provided for a variation to the contract of
employment. From the case discussed above, it can be seen that even in scenarios
where the employer is offering “more for the same”in the change of employment
terms, it may be necessary to show what consideration is provided by the employee. An
agreement by the employee not to exercise his/her right to terminate the contract of
employment may be good consideration. However, the context must be such that there
isareal benefit to the employer. It will not apply in all circumstances.

2. Wherethe consideration being provided is not obvious, consider expressly stating the
consideration is being provided in the variation agreement.

3. Dependingon the variation, consider executing the variation of contractasadeed. A
deed is awritten form of binding promise or commitment of one party to performa
certain act. If only one party under an agreement is receiving a real benefit, it may be
worth considering whether the benefit is one that can be conferred by way of executing
the agreement in the form of a deed so that it is not void for the lack of consideration.

Judgment...
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Former employees liable for pocketing inflated prices in breach of their
fiduciary duties

The Court of First Instance held in Promo International Limited v. Chae Man Tock and Chow
Ting Hei also known as Chow Shuk Mei [2018] HKCFI 284 two former employees liable for
inflated prices of suppliers’ products and tooling costs they have pocketed in breach of
their duties owed to the employer.

Facts:

Chae Man Tock ("D1”) was initially employed by Promo International Limited ("P”) as a
merchandiser in the Shenzhen office. The Shenzhen office ceased its business operations
in March 2007. Thereafter, D1worked as Office Manager in the Hong Kong office set up

in May 2007. Upon setting up of the Hong Kong office, D1 was paid in GBP. P did not make
MPF contributions or file salaries tax return for D1. Chow Ting Hei also known as Chow Shuk
Mei (“D2”, together with D1,”Ds”), wife of D1, was then employed to work in the Hong Kong
office. It was not disputed Ds’ duties were to source products from suppliers in Mainland
Chinafor the benefit of P.

Ds were subsequently found to be involved in a fraudulent scheme, whereby invoices to
P were inflated such that price differences were paid to Ds’ personal bank accounts,and
some payments were made to D2 by suppliers without P’s knowledge and consent.

Ds were charged and convicted with multiple charges of fraud and accepting advantage in
2012 and were both sentenced to 3.5 years’imprisonment. Their applications for leave to
appeal were dismissed in 2013.

In this action, P claimed against Ds for breach of express and implied terms of their
employment contracts and sought recovery of price differences paid by P and the amounts
quoted by the suppliers to Ds. On the other hand, D1insisted he was an independent
contractor in the Hong Kong office who employed D2 himself,and hence counter-claimed
against P for agreed expenses of the Hong Kong office based on an oral agreement.

Issues and Court Findings:

1. Whether Ds were P’s employees
It is well established the approach to whether a person isan employee is to examine
allthe features of the relationship against the background to determine whether, as a
matter of overallimpression, the relationship is one of employment.
The Court considered multiple sources of communication between P and Ds, suchas
alleged employment contracts, oral agreements, email correspondences and actions
and drew the followinginferences:
a. Whether payments to D1were made in HKD or GBP did not matter as it would still be
salary payments toan employee;
b. Thechangein description of payment to D1’s Payroll Account from“salary” to
“wages” made no difference as only an employee would receive salaries or wages;
c. Theemail exchangesindicated D1had:
i. soughtP’sapprovalin relation to employment and sent employment contracts
toP;and
ii. writtento Mr Townsend, managing director of P, when taking leave and
requesting for bonuses;
d. Though D1wasin charge of his own MPF contributions and tax obligations, these of
itself would not be determinative factors in the overall assessment; and
e. Thefactthat D2reportedto D1as Office Manager over her work would not
necessarily mean the manager was her employer.
As Ds were previously convicted, section 62 of the Evidence Ordinance (Cap. 8) shifted the
evidential burden from P to Ds to prove they were not employees of P. The Court held Ds
were unable to discharge the burden and Ds were both held to be employees of P.

2. Whether Ds were in breach of their duties owed towards P
Itis recognized that an employee, during the course of employment, owes a duty of
good faith to his employer, and such duty includes a duty not to make any secret profits.
The Court observed while there were situations where an employee was allowed to earn
profits using his employer’s assets and not account for the said profits, it would depend
on the facts of each case.
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Applyingto the present facts, the Court accepted it would be in the best interest of P

to source goods of acceptable quality at the lowest price to maximize profits. Since Ds
inflated prices of suppliers and pocketed the differences, the Court held Ds were clearly
in breach of their duties.

3. Assessment of Damages

The Court took this opportunity to consider the grounds for awarding (1) exemplary
and aggravated damages and (2) compound interest.

Ontheissue of exemplary and aggravated damages, P asserted D1’s actions were
deliberate and premeditated and sought for an additional of 20% of the sum claimed
asanaward of exemplary damages. The Court observed there has been no authority
directly relevant to quantum of exemplary damages or application of a percentage of
compensatory damages as exemplary damages. In applying the “if, but only if " test i.e.
the Court canaward some larger sum to mark disapproval of the defendant’s conduct
and to deter the defendant from repeating the conduct if, but only if, compensatory
damages are inadequate, the Court was of the opinion it was inapplicable in this context
as compensatory damages were adequate to punish and deter Ds for their conduct.

Additionally, on the issue of compound interest, the claim was only made at the closing
submissions but not in the Statement of Claim. The Court emphasised though there
was equitable jurisdiction to award compound interest in cases of fraud, since P did not
specifically claim for compound interest, such claim was not allowed.

P’s claim was successful and Ds were ordered to pay for damages arising out of their
breach of dutiesas P’semployees.

Takeaways for Employers:

Employers should document their employment of employees in writing to avoid dispute as
to the employment and the terms of employment.

Employers should also ensure that it has adequate processes in place to control, monitor
and detect breaches by employees of their duties.

Judgment

Launching of public consultation on fourth CEDAW report

The Government issued a draft outline of its fourth report under the United Nations
Convention on the Elimination of All Forms of Discrimination against Women (“"CEDAW”)
to seek views from the public. The report will be submitted to the Central People’s
Government forincorporation into the ninth national periodic report.

The CEDAW is an international convention which defines what constitutes discrimination
against women and outlines international standards in protecting the rights of women.
The CEDAW was extended to Hong Kong in October 1996 and the Government has been
implementing the CEDAW through provisions of the Basic Law, local legislation and other
administrative measures.

Inaccordance with Article 18 of the CEDAW, Hong Kong is required to submit areport on
measures taken to give effect to the provisions of the CEDAW. The fourth report mainly
consists of the following:

e Updates onthe legal,administrative and any other significant developments since the
previous reportin 2012;

e Progress of ongoing developments when the United Nations Committee on the
Elimination of Discrimination against Women (the “Committee”) considered the
previous reportin 2014;and

e Responsesto concernsand recommendations made by the Committee’s concluding
observations on the previous report.

The consultation period will last for two months until 30 April 2018.

An outline of the report
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Equal Opportunities Commission announced its comparison study on
sexual harassment against Mainland Chinese immigrants and locally-born
women

The Equal Opportunities Commission ("EOC”) published its report “A Study on knowledge
of sexual harassment and experience of being sexually harassed in the service industries:

Comparing recent female Mainland Chinese immigrants with locally-born women”.

In this study, a total of 603 questionnaires were completed by 302 recent female Mainland
Chinese immigrants and 301 locally-born women. Seven focus group interviews comprising
36 participants were additionally conducted.

Findings from the study revealed locally-born women were significantly more able to
identify sexual harassment behaviours than recent female Mainland Chinese immigrants.
Among the respondents, 14.6% of locally-born women and 9.6% of recent female Mainland
Chinese immigrants have been sexually harassed in the service workplace. These figures

are likely an under-estimation because of the small proportion of employers (17.9% of the
respondents) who have developed workplace sexual harassment policy and/or provided
training to their workers. Most respondents who experienced workplace sexual harassment
also indicated they were dismissive of official channels of complaint and did not take
actions towards the harassers.

In light of the above findings, the following non-exhaustive recommendations were made:

a. Provide more resources to smallto medium sized organizations to increase their
willingness to establish anti-sexual harassment policies and training;

b. Enhance greater collaboration between the Government, the EOC and non-
governmental organizations to provide sexual harassment education programmes;

c. Educate recent female Mainland Chinese immigrants and their families;
Educate the public on workplace sexual harassment to change sub-cultures which
normalize and justify such behaviours;and

e. Publicize and streamline procedures for reporting workplace sexual harassment.

Sexual harassment is a civil offence under the Sex Discrimination Ordinance (Cap. 480). A
person sexually harasses awoman if the person makes an unwelcome sexual advance or an
unwelcome request for sexual favours to her or engages in other unwelcome conduct of a
sexual nature in relation to the woman.

The Press Release
The Report

Action plan to tackle trafficking in persons and enhance protection of
foreign domestic helpers

An inter-bureau/departmental steering committee set up by the Government has endorsed
anaction plan ("Action Plan”) to tackle traffickingin persons (“TIP”) and enhance the
protection of foreign domestic helpers (“FDH”) working in Hong Kong. TIP includes the
recruitment, transportation, transfer, harbouring or receipt of persons by illegitimate
means for the purpose of exploitation. Conducts of TIP,such as physical abuse, illegal
employment, child abduction and various sexual related offences etc.,are prohibited by
local legislation.

Tofurther combat TIP and protect FDHs, the Action Plan comprises, but is not limited to,
the following major initiatives:

a. Extendingthe victim screening mechanism to the Labour Department;
Setting up anew FDH division in the Labour Department to ensure the effective
implementation of measures;

c. Strengtheningsupport for the designated co-ordinator of human exploitation casesin
the Department of Justice;and

d. Settingupadedicated hotline with interpretation services to provide support services
to FDHs.

The Press Release
The Action Plan
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Competition Commission publishes Advisory Bulletin for employers

Inits recentadvisory bulletin, the Competition Commission (the “Commission”) advises
on potential competition risks with regard to employment practices, particularly in the
determination of employment terms and conditions and the hiring of employees.

The Commission considers the following practices between undertakings are at risk
of contravening the First Conduct Rule of the Competition Ordinance (Cap. 619) (the
“Ordinance”):

e Wage-fixingagreements: Undertakings that reach an agreement between themselves
onany element of compensation are in effect fixing the price of labour. Compensation
includes salaries and other allowances such as insurance benefits, housing allowances,
relocation support, severance payments or long service payments.

e Non-poachingagreements: Undertakings that reach an agreement or exchange
information for the purposes of solicitation, recruitment or hiring of each other’s
employees.

e Exchange of sensitive information: Sharing of competitively sensitive information
between undertakings about their intentions in employees’ compensation or hiring,
whether done directly or through a third party.

Employers should keep details regarding the compensation they pay to employees
confidential. They should not be disclosed to a competitor.

Employers who wish to participate in salary surveys should ensure that adequate measures
arein place so that the person conducting the survey complies with the Ordinance,
including ensuring that they do not disclose the results of the survey in such a way that may
give rise to concerns of breaching the Ordinance.

The bulletin

Hong Kong court decision dismisses claim to enforce non-solicitation
clause

In Winta Investment (Hong Kong) Limited v. Ng Kam Chit [2018] HKDC 342, the District
Court (the “Court”) took the opportunity to recapitulate the principles on enforcement of
restrictive covenants. In this case the Court determined that found the employer failed to
prove solicitation of customers by the former employee.

Facts

Winta Investment (Hong Kong) Limited ("Winta”) is a company with its main business

in the sale of edible ice cubes under the brand of “Shiu Pong Ice”. Ng Kam Chit ("Ng”) was
employed by Winta as a delivery worker from October 2007 to November 2010 and from
January 2011 to January 2012 to mainly deliver edible ice cubes to restaurants and cafes.

The employment contract contained the following clause translated from Chinese (the
“Clause”):

“..employee is willingand guarantees that during the employment with the company

or after leaving employment, within ten months he cannot use company’s commercial
customers information within Hong Kong area for similar ice cube and manufacture
company to engage (includingjoining others, sole trading, being employed, selling,and
delivering goods etc.); or cause harm, betray, or steal or leak the company’s customer list
etc. being confidential information, interfere and solicit the company’s existing customers
fromacquiring goods etc.,if in breach of agreement agrees to compensate companyall
losses, and responsible for legal compensation responsibility under the employment
agreement signed by both parties.”

Ng subsequently resigned and was employed by Noble Gainer Ltd ("Noble Gainer”),an
affiliate company of The Hong Kong Ice & Cold Storage Company Ltd,as a“"Helper & Sales”.
Itis Winta’s case that when employed by Noble Gainer, Ng had been soliciting Winta’s
customers to purchase ice cubes at a reduced price from Nginstead of purchasing from
Winta. Hence, Winta commenced an action against Ng for breach of the Clause which
purportedto prevent Ng from soliciting or interfering with Winta’s existing customers
within 10 months after Ng’s employment ceased.

Continued on Next Page
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The Court considered the followingissues:

1. Whether Nghad been workingall along as a substitute worker and it was part of his job
to promote sale in addition to making deliveries;and

2. Whether Nghad in fact solicited business from 13 customers after he joined Noble
Gainer.

Legal Principles and Decision

A covenant in restraint of trade between an employer and an employee is on its face
unenforceable unless the employer seeking to rely on it can show that the clause is
reasonable with reference to the legitimate interests to be protected and to the public
interest. The protection must not be excessive whether in terms of duration, scope or
geographical restriction. It is also generally recognized that an employer is entitled to
protect its trade secretsand customer connections as they are assets of the business and
form part of the employer’s property.

The Court first assessed the factual disputes. In particular, the Court considered (1) factual
inconsistencies within Winta’s evidence which undermined credibility and reliability, (2)
Winta’s assertion that the major responsibility of Ngwas to sell ice as opposed to mere
delivery was not reflected in the employment documents and (3) the commission simply
reflected the number of bags of ice delivered by Ng rather than to promote business. The
Court came to the view there was no need to contemplate on the enforceability of the
Clause as Winta failed to prove the act of solicitation factually in the first place.

Evenif the enforceability of the Clause were to be considered, the Court recognized the
position of delivery workers would not assist Ng to gain any meaningful influence over
customers or cultivate loyalty among them. This was further supported by the fact that
Ng would only have very briefand limited contact with the customers. Therefore, no
protectableinterest in the form of customer connections arose and Winta’s claim was
dismissed.

Takeaways for Employers

To enhance the prospect of enforceability of restrictive covenants in employment
contracts,employers should ensure that they can demonstrate a legitimate interest

to protect and that the clause is reasonable in doing so. Employers should also review
individual employment contracts regularly to prevent discrepancies should the title or job
duties change for employees.

The judgment

Working-hour guidelines for 11 sectors to be drawn up by 2020

The Hong Kong Government has decided not to proceed with any legislation to regulate
working hours and overtime compensation in employment contracts. Instead, non-binding
guidelines for 11industries set by working groups comprising government officials and
representatives from the business and labour sectors will be drawn up by 2020.

It is reported that on top of the existing committees for nine industries, including catering,
construction, theater, warehouse and cargo transport, property management, printing,
hotels and tourism, cement and concrete and retail, the Government will also set up
committees for cleaning services and elderly homes. Such guidelines will specify policies
for proper working time management, including the recommended working hours for
selected occupationsin different industries, the definition of overtime work and guidance
on overtime work compensation.

With the guidelines having no legal effect, labour unions urged the Government to set
the standard working hours at 44 hours per week and an overtime rate of 1.5 times regular
wages as compensation. However, the effectiveness of such guidelines will be reviewed in
2023, upon which the Government will reassess the policy direction.

The press release (Chinese version only)


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=114608&currpage=T
https://www.lwb.gov.hk/chi/press/25052018.htm

2018

HONG KONG

Click here
toview
2017 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

LOOKING BACK

Hong Kong amends Employment Ordinance to empower the Labour
Tribunal to make compulsory reinstatement or reengagement orders

The Employment (Amendment) (No.2) Ordinance 2018 (the ”/Amendment Ordinance”)
was passed by the Legislative Council on 177 May 2018 and gazetted on 25 May 2018.

The Amendment Ordinance provides for the Labour Tribunal to order compulsory
reinstatement or reengagement of an employee in the event of unlawful termination and it
is reasonably practicable to do so. The Amendment Ordinance will come into operation on
19 October2018.

Under the Employment Ordinance ("EQ”), unreasonable and unlawful dismissal refers

to the situation where an employee is dismissed other than foravalid reasonandis in
contravention of the EQ. Valid reasons for dismissal include the conduct of the employee,
the capability or qualifications of the employee for performing his or her work, redundancy
or other genuine operational requirements of the business, compliance with statutory
requirements, or other substantial reasons. On the other hand, dismissals in the following
circumstances contravenes the law:

(i) dismissal of afemale employee who has been confirmed pregnantand has serveda
notice of pregnancy to her employer;

(ii) dismissal whilst the employee is on paid sick leave;

(iifydismissal by reason of an employee giving evidence or information in any proceedings
orinquiry in connection with the enforcement of the Employment Ordinance, work
accidents or breach of work safety legislation;

(iv)dismissal of an employee for trade union membership and activities; or

(v) dismissal of an employee entitled to compensation under the Employees’
Compensation Ordinance (Cap. 282) before having entered into an agreement with
the employee for employee’s compensation or before the issue of a certificate of
assessment.

Before making order for reinstatement or reengagement, both the employer and the
employee must be given an opportunity to present each of their casesin respect of

Continued on Next Page
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the making of an order for reinstatement or reengagement. The court or the Labour
Tribunal must take into account the circumstances of the claim before making such order,
including:-

(i) thecircumstances of the employerand the employee;

(i) the circumstances surrounding the dismissal;

(iiyany difficulty that the employer might face in the reinstatement or reengagement of the
employee;and

(iv)therelationship between the employer and the employee, and between the employee
and other persons with whom the employee has connectionin relation to the
employment.

The court or Labour Tribunal may also, upon the agreement of both the employer and

the employee, request the Commissioner to provide a report containing information

that (1) relates to the circumstances of the claim and (2) was obtained in connection with

conciliation held under the Labour Tribunal Ordinance (Cap. 25).

Uponan application by the employer, an order for reengagement may be varied such
that engagement of the employee by a successor or associated company of the original
employeris to be treated as reengagement by the original employer in compliance with
the order. An order of variation will only be made if the court or the Labour Tribunal is
satisfied that the terms on which the alternative employer is to engage the employee are
comparable to the terms of the original employer.

If the employee is reinstated, the continuity of the period of employment between the date
of the employee’s absence from work and the date of reengagement is not broken and the
employee’s existingand future entitlements under the EO and the employment contract
will continue to be recognized. The court or the Labour Tribunal may also, if it considers just
and appropriate, order the employer to pay the employee any arrears of pay and statutory
entitlements under the EO which the employee would have accrued if he has not been
dismissed or the employment contract has not beenvaried. Conversely, the employee may
be ordered to pay the employer any amount that the employer has paid him because of the
dismissal or the variation of the employment contract.

If the employee is not reinstated on the terms specified in the order, the employer

is required to, on top of the usual terminal payments and compensation, pay the
employee afurther sum setat three times the employee’s average monthly wages
subject toa maximum of $72,500. Thisamount is on top of the usual terminal payments
and compensation payable to the employee as currently provided under the EO. An
employer who wilfully and without reasonable excuse fails to make such further payment
also commits a criminal offence and s liable on conviction to a fine of $350,000 and to
imprisonment for 3years.

The Amendment Ordinance

Employer could be held liable for compensation for injury suffered by an
lllegal employee

Inthe case of Tahir Kashif v Safdar Nasar Mahmud [2018] HKDC 600, the District Court (the
“Court”) rejected the claim made by the Applicant, who was prohibited by law from taking
employment, for compensation under the Employees’ Compensation Ordinance (“ECO”)
for the Applicant had failed to demonstrate that he was employed by the Respondent.

The Court opined that should the Applicant succeeded in establishingan employment
relationship with the Respondent, it would exercise its discretion to allow the Applicant’s
claim for compensation under the ECO.

Facts

The Applicant was an asylum seeker who was prohibited by law from taking employment.
On 23 November 2009, he had an accident which resulted in the crushingand amputation
of his right forearm. The Applicant claimed that he was employed by the Respondent to
workinaworkshop at the time of the accident. The Respondent denied that he was the
Applicant’semployer.

Continued on Next Page
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Issues and Reasoning

A. Was the Applicant’s injury sustained in a traffic accident or in an industrial
accident?

The Courtaccepted the evidence of the Applicant’s witness and found that the Applicant’s
injury was sustained inan industrial accident.

B. Was the injury sustained in the course of and arising from the Applicant’s
employment with the Respondent?

The Applicant and the Respondent provided conflicting evidence. But having carefully
scrutinized the evidence given by the parties, the Court preferred the evidence of the
Respondent. The Applicant failed to establish that he was employed by the Respondent
hence the accident which resultedin the Applicant’s injury did not arise out of and in the
course of the Applicant’s employment with the Respondent.

C. Should the Court exercise its discretion under section 2(2) of the ECO to
award the Applicant employees’ compensation despite that the contract of
employment isillegal?

Section 2(2) of the ECO provides that if the employment contract concerned isillegal, the
Court may have the discretion to deal with the matteras if the injured person had beena
person working under a valid employment contract.

Followingthe case of Yu Nongxian v Ng Ka Wing [2008] HKEC 99, where the Court ruled
that for public policy reasons, discretion under section 2(2) of the ECO should be exercised
if unemployable person is performing lawful work, the Court would have exercised the
discretion in favour of the Applicant if he could demonstrate that that he was employed by
the Respondent.

Takeaways for Employers

This case serves as areminder to the employers of the circumstances where a Court
may exercise its discretion under section 2(2) of the ECO. An unemployable person who
sustained awork injury while performing lawful work for the employer could be granted
compensation underthe ECO.

Judgment

Homosexual immigration officer’s claim for spousal benefit and joint tax
assessment rejected by the Court of Appeal

The Court of Appeal in Leung Chun Kwong v Secretary for Civil Service [2018] HKCA 318
held that the denial of the Applicant’s spousal benefit and the refusal of the Applicant’s
election for joint assessment of salary tax were justified for the purpose of upholdingand
protecting the status of marriage in the societal context of Hong Kong,

Facts

The Applicantisanimmigration officer and is subject to Civil Service Regulations ("CSR”),
which provides for certain employment benefits to the spouse of a civil servant. In 2014, the
Applicant entered into a same-sex marriage with his partnerin New Zealand where same-
sex marriage was legally recognised. The Applicant sought to update his marital status so

as toallow his spouse to enjoy the medical and dental benefits provided under the CSR.

The Secretary for the Civil Service refused his request on the ground that the Applicant’s
same-sex marriage was not a marriage within the meaning of Hong Kong law (the “Benefits
Decision”).

In 2015, the Applicant completed the tax return and elected for joint assessment with his
partner. The Commissioner of Inland Revenue refused his election as the Applicant and his
partner were not husband and wife for the purpose of the Inland Revenue Ordinance (Cap.
112) ("IRO”) (the“Tax Decision”).

Issues and Reasoning

A. Whether the Tax Decision is contrary to the provisions of the IRO

The Court concluded that the proper meaning of “marriage” in section 2(1) of the IRO refers
onlyto aheterosexual marriage. As such, only ahusband and a wife as parties to a marriage

Continued on Next Page
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are entitled to elect joint assessment under section 10 of the IRO. The Tax Decision is
therefore inaccordance with the provisions of the IRO.

B. Whether the Benefits Decision and the Tax Decision are in violation of Basic
Law Article 25?

The Court started the analysis by stating the importance of the protection of heterosexual
marriage in Hong Kong given that it is the only form of marriage recognized in Hong Kong
and is deeply imbedded in our legal system.

However, as the Benefits Decision and Tax Decision may constitute an indirect
discrimination against homosexual couples under same sex marriage, there isaneed for
the Courtto scrutinize both the Benefits Decision and Tax Decision with the use of the
justification test. To justify such discriminatory treatment, the difference in treatment (1)
must pursue a legitimate aim, (2) must be rationally connected to the legitimate aimand (3)
must be no more thanis necessary to achieve the legitimate aim.

The legitimate aim concerned here was the protection of the status of marriage in light

of the prevailing social-moral views of the community on marriage. The spousal benefits
provided under the Civil Service Regulation and the joint assessment providedin the IRO
have been constantly associated closely with marriage. If homosexual couples were entitled
to receive such spousal benefits or could have their salary tax jointly assessed, many would
perceive the status of marriage to be undermined. As such, the use of the marital status as
the basis of differentiation of treatment is rationally connected to the legitimate aim.

Furthermore, the Court held that the restriction imposed on the homosexual couples is no
more than necessary to protect the status of marriage as accepted in the local context. The
Court gave a heavy weight to the publicinterests for protecting marriage, concluding that
this public interest can reasonably balance the financial prejudice that the Applicant can
suffer because of the differential treatment.

Takeaways for Employers

The decision may come as a surprise as the three judges of this case had previously ruled
infavour of a pair of same-sex couples in QT v Director of Immigration [2017] 5 HKLRD

166. Here, the Court attaches much importance to the legitimate aim of the protection the
status of marriage, which was not addressed in the QT case. As the Applicant has taken the
case to the Court of Final Appeal, it remains to be seen how the top court willaddress the
issue of the protection of marriage in the societal context in Hong Kong, particularly in light
of the decision of the Court of Final Appeal in the QT case (see below).

Judgment

Employment (Amendment) Bill 2018 gazetted to increase paternity leave
from 3 days to 5 days

The Employment (Amendment) Bill 2018 (the “Bill”) was gazetted on 15 June 2018.

Currently,amale employee will be entitled to three days’ paid paternity leave in accordance
with the Employment Ordinance (Cap. 57) (the “EO”) for each confinement of his spouse
or partnerif he (i) is the child’s father, (ii) has been employed under a continuous contract
immediately before taking the leave and (jii) has given the required notification to the
employer.

The Billaims toamend the EO by increasing the paternity leave from 3 days to 5 days. The
Bill was introduced into the Legislative Council for debate on 20 June 2018.

The Bill

Distressed teacher’s claim for employees’ compensation dismissed as
there was no “accident”
In 5 261% v 1R R /5 5 — 5k K E P2 [2018] HKDC 766, the District Court (the “Court”)

dismissed the Applicant’s claim for compensation under the ECO on the ground that her
injury was not a result of “7an accident” within the meaning of section 5(1) of the ECO.

Facts
Inameeting held on 12 January 2010 in which the examination paper prepared by the
Applicant was discussed, the Applicant and some other teachers of the school had

Continued on Next Page
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conflicting views on the answers to a question prepared by the Applicant (the
“Examination Paper Incident”).

On13January 2010, the Applicant was late for the examination which she was the invigilator.
Before entering the examination hall, the Applicant was asked to have a short conversation
with the headmaster (the “Lateness Incident”).

On 16 January 2010, the headmaster and the deputy headmaster had a follow up meeting
with the Applicant to discuss the Lateness Incident (the “Meeting”). During the Meeting,
the headmaster requested the Applicant to submit awritten report of the Lateness
Incident, but the Applicant refused to do so. Subsequently, the Applicant was feeling unwell.
She went to the hospital and was diagnosed as suffering from “situational stress reaction,
mood disturbance”. According to the Certificate of Compensation Assessment issued by
the Labour Department, the Applicant was assessed to be suffering from “situational stress
reaction resulting in psychiatric impairment”.

Issues and Reasoning

A. Whether the Meeting alone, or the combination of the Examination Paper
Incident, Lateness Incident and the Meeting, could constitute an “accident”
under section 5(1) of the ECO

”Accident”under section 5(1) of the ECO refers to an unwelcome and unexpected mishap.
This had to be interpreted in its natural everyday sense. Unexpected or inappropriate
words used by the employer duringa conversation with an employee are capable of causing
an”accident”. The crux of the issue therefore hinges on how the employer manages that
particular incident with the employee.

Inthe present case, the Court found that callinga meeting to investigate into the Lateness
Incident was a normal administrative procedures of an education institution. Also, the
headmaster did not say anything inappropriate during the Meeting. Neither the Meeting
alone nor the combination of the Examination Paper Incident, Lateness Incidentand the
Meeting demonstrated the element of an unwelcome and unexpected mishap. As such, the
Court ruled that there was no “accident”.

B. Whether the psychiatric impairment was caused by the Meeting

Onthisissue, the Court found that the Applicant was emotionally unstable. The “situational
stress reaction, mood disturbance” was likely to be resulted from the emotion vulnerability
of the Applicant but not the Meeting.

Takeaways for employers

When employers meet with the employees to discuss some unpleasant issues, such as
issuinga warning to them, they must take note that they should conduct and carry out

the meetinginaccordance with the usual procedures. Furthermore, employer should pay
particular attention to the words spoken during such meeting. Any inappropriate words
used in the course of conversation between an employer and employee may be considered
as causingan “accident”, enabling the claim for employees’ compensation provided that

that other elements under the ECO are satisfied.

Chinese judgment

Court of Final Appeal delivered landmark same-sex spouse visa
application judgment

Inthe landmark case of QT v Director of Immigration [2018] CFA 28, the Court of Final
Appeal confirmed the ruling of the Court of Appeal, holding that it was unlawful for the

Director of Immigration (the “Director”) to exclude same sex couples from the policy of
granting dependant visas to the spouses of employment visa holders.

Facts

QT, ahomosexual British national, entered into a same-sex civil partnership with her
partner,SS,in England in May 2011. SS was employed in Hong Kong and was granted

an employment visa to come and work in Hong Kong. However, QT’s application fora
dependant visa was unsuccessful. The grounds of refusal given by the Director was that it
was “outside the existing policy”, which provides that the admission of spouse asa

Continued on Next Page
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dependant is based on the concept of amarried couple consisting of one male and one
female (the ”Policy”).

Subsequently, QT commenced the judicial review proceedings to challenge the Director’s
decision.

Issues and Reasoning

A. Whether there has been discriminatory treatment

The Director argued that given the status of marriage is plainly special and different
from the status conferred by a civil partnership, the Policy required nojustification. The
Court disagreed that this could be used as a basis for precluding scrutiny of the Policy’s
justification.

Afterrejecting the Director’s argument above, the Court accepted the Director’s
concession that the Policy involved indirect discrimination on the basis of QT’s sexual
orientation. Under the Policy, homosexual persons could not apply for dependant visas

by reason of their sexual orientation as they could not meet the criterion of adependant
having to be a party to a marriage which satisfies the requirements of avalid marriage under
Hong Kong law. QT therefore suffered from discriminatory treatment.

B. Whether such discriminatory treatment can be justified

To justify such discriminatory treatment, the difference in treatment (1) must pursue a
legitimate aim, (2) must be rationally connected to the legitimate aim and (3) must be no
more than is necessary to achieve the legitimate aim.

The aims of the Policy was twofold. First, to encourage persons with needed skills and talent
tojoin the workforce of Hong Kong; second, to maintain strict immigration control. It was
not disputed that these were legitimate aims.

However, the Director failed to persuade the Court how the Policy was rationally connected
tothe legitimate aims. Persons in deciding whether to move to Hong Kong or not would
take into account the ability to bringin their dependant as one of the important factors.

By refusing to grant a dependant visa to the spouse of homosexuals persons, the Director
was in effect saying that one could only bringin his or her partner provided he or she was
straight. This was indeed counter-productive to the legitimate aims that the Director was
seekingto pursue. As such, the discrimination treatment by the Director was unlawfuland
the appeal was dismissed.

Takeaways for Employers

Itis interesting to note that a group of 15 financial institutions and a group of 16 law firms
sought leave for intervene in the appeal. They sought to highlight to the Court the negative
effect of the Policy, which was the limitation of the employers’ choice of foreign employees.
Although in the end the application was not granted, the Court did acknowledge the limiting
effectinthe judgment. Inany event, this is ajudgment to be welcomed by employers as it
provides greater attraction for talented homosexual overseas employees to work and live in

HongKong.
Following this landmark case, the Immigration Department has changed the immigration

policy to recognise overseas same-sex partnerships when considering eligibility for
dependant visas/entry permits.

Judgment
Owner of arestaurant is sentenced to imprisonment for employing illegal
employees

Inthe decision of 2845 A7TEE aF JLEH [2018] HKCFI 1625, the Court of First Instance
(the “Court”) dismissed an appeal lodged by an owner of a restaurant in relation to his
conviction of “being employer of a person who is not lawfully employable”. His appeal

on sentencing, however, was allowed and he was sentenced to 6 months’imprisonment
instead of 9.

Facts

The Applicant employed Ms. Vu Thi Nga (“Vu”) to work in his restaurant from January 2016

Continued on Next Page
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to31May 2017. Vu was a Vietnamese illegal immigrant who could not work (either paid or
unpaid) in Hong Kong.

On 31 May 2017, Vu was discovered by a labour officer working in the restaurant, she. The
Applicant was charged with one count of “to be employer of a person who is not lawfully
employable”, contrary to section 171(1) of the Immigration Ordinance (Cap. 115) ("10”). He
was convicted by the Magistrate at trial and was sentenced to 9 months’imprisonment.

Issues and Reasoning

Under section 17(1A) of the IO, it is a defence for the person charged with the offence to
prove that all practicable steps were taken to determine whether the employee in respect
of whom the offence was alleged to have been committed was lawfully employable and that
it was reasonable to conclude that the employee was lawfully employable.

At trial, the Applicant sought to rely on the defence by the following factors:

e heaskedabout Vu’semployment records and the reason Vu left her previous
employment;

e herequested Vutoshow her HKID card. Vu showed a HKID card for non-permanent
residents. The face on the HKID card is similar to Vu. Vu also believed he could hire non-
permanent residents as a similar situation occurred for his girlfriend;

e hebelievedthe employment records of Vu were lost when moving in September 2016,
and he never knew such records were lost until being asked by the police;and

e hedenied his failure to make MPF contributions for Vu was because he knew or
suspected Vu was a person who is not lawfully employable.

The trial judge found the Applicant guilty because of the following reasons:
his failure to enquire about the son of Vu and further background of Vu, knowing that Vu
is Vietnamese, holds a HKID card for non-permanent residents, is influent in Cantonese
and seeks employment in low-skilled labour work;

e hisfailureto check Vu'stravel documents before hiring her;

e hisfailure to make MPF contributions, purchase insurance and provide statutory
holidays for Vu;and

e hisfailure to make further enquiries from an objective point of view.

On appeal, the Court agreed with the trial judge and held that the Applicant cannot rely
onthe defence. The Applicant never asked how did Vu come to Hong Kong or enquired

with the Immigration Department to confirm whether Vu can be employed. Furthermore,
the Applicant knew that Vu had to work for 6-8 hours everyday without any rest day or
statutory holiday. Under such circumstances, the Applicant should have suspected whether
Vu was lawfully employed and whether her HKID card was valid or not. The trial judge was
therefore correct to decide that it was not reasonable for the Applicant to conclude that
the employee was lawfully employable.

Takeaways for employers

Employers should pay particular attention when they are employing person under
circumstances which indicate that the person may not be lawfully employable. Checking
the HKID of the person alone is not adequate. The employers should at least enquire about
the background of the person, including whether the personiis subject to any limit of stay in
Hong Kong, how the personacquire the HKID and whether thereis any restriction as to her
employment status.

Chinese judgment

Requirements for video conference and representation in the Hong Kong
Labour Tribunal

In Mallorca Joenalyn Domingo v Ng Mei Shuen [2018] HKCF1 1642, the Court of First
Instance (the “Court”) allowed an appeal by an Applicant against the decision made

by the Presiding Officer who dismissed her application to transfer the Labour Tribunal
proceedings to the Technology Court such that the claimant may give evidence inthe
Philippines via video conferencing facilities and for a union representative to represent her.

Continued on Next Page


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=116531&currpage=T

2018
HONG KONG
h4
@)
<
[a1]
(O]
= 26
v JUL
O
@)
|
Click here
toview

2017 edition

Good to know:
follow
developments

Note changes:
noaction
required

Looking

Back

Looking
Forward

Facts

The Applicant was aforeign domestic helper who lodged a claim in the Tribunal in
October 2016 against the Respondent, her former employer, for allegedly slapping her and
summarily dismissing her without proper grounds.

On 8 December 2016, the Applicant returned to her hometown in the Philippines. The
Applicantapplied for the proceedings to be transferred to the Technology Courtand to
give evidence in the Philippines via video conferencing facilities (the “"VCF Application”)
as she was unable to return to Hong Kong to give evidence in person. The Applicant also
sought leave from the Presiding Officer to allow Mr. Tang, an officer of the Hong Kong
Federation of Asian Domestic Workers Union, to represent her at the hearing on 30 March
2017 (the "Representation Application”).

The Presiding Officer dismissed both Applications and struck out the Applicant’s unsettled
claims pursuant to section 20A of the Labour Tribunal Ordinance (“LTO”).

Issues and Discussions

A. Whether the VCF Application should be granted

Practice Direction 29 ("PD 29”) provides that parties can apply for the use of Technology
Court subject to the direction of the court or tribunal concerned. In particular, paragraph
5 of PD 29 sets out the factors that the court or tribunal should take into account when
making its decision.

The applicant should provide a valid reason for the use of Technology Court, but the
threshold for valid reason is not high. The ultimate question was what was best calculated
toachieveajust result for both parties.

Here, the Court held that the Presiding Officer had erred in law by failing to consider all
the matters set out in paragraph 5 of PD 29 and failing to assess the balancing of prejudice
as between the parties. The Presiding Officer attached too much importance on the
Respondent’s objection to the use of the Technology Court. It was held the Presiding
Officer failed to have regard to the fact that the Applicant would be deprived of a fair
hearingand her entitlement to bring proceedings to protect her civil right would be
prejudiced.

Onthe other hand, there was no evidence of any prejudice to the Respondent if the
Applicant’s application was allowed. The Court therefore held that the Presiding Officer
was plainly wrongin the exercise of his discretion.

B. Whether the Representation Application should be granted

Section 23(1)(e) of the LTO provides that the Tribunal has the discretion to allow an office
bearer of aregistered trade union or of an association of employers who is authorisedin
writing by a claimant or defendant to appear as their representative before the Tribunal.

Apart from section 23 of the LTO, the Tribunal had an inherent jurisdiction to allowa lay
representative to presentand act as advocate for any party in the proceeding. The exercise
of the discretion should not be confined to cases where there is astrict necessity. It should
be exercised for the promotion of convenience and expedition and efficiency in the
administration of justice.

The Court held that the Presiding Officer had adopted too narrow an approach by looking
for”exceptional circumstances”in considering the Representation Application. He failed

to take into account the whole of the circumstances that are relevant to the case, such

as whether the Representation Application was for the purpose of ensuring that the
Applicant’s claim was not struck out. Further, the Presiding Officer’s concern over Mr Tang’s
over qualification as a paralegal with experience in handling labour disputes was misplaced.
Instead of dismissing the Representation Application, he could have given the Applicant an
opportunity to appoint another representative with no legal training to represent her.

C. Whether the Applicant’s claim should be struck off

In light of the evidence before the Presiding Officer, the Applicant’s claim did not appear
to be entirely without merit. The Presiding Officer was plainly wrong in exercising its
discretion to strike out the Applicant’s claim without considering any other options.

Continued on Next Page
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Conclusion

The Court remitted both Applications to the Tribunal to be heard before another presiding
officerin the restored proceedings.

The giving of evidence by video conferencingand appointingan representative to appear
ona party’s behalfin the Labour Tribunal is permissible in certain circumstances. Employers
should bear these optionsin mind in developing a strategy for handling proceedingsin the
Labour Tribunal.

Judgment

The EOC launches the Racial Diversity and Inclusion Charter for
Employers

To further encourage and promote racial diversity and inclusion in workplaces, the Equal
Opportunities Commission ("EOC”) launched the Racial Diversity and Inclusion Charter for
Employers (the “Charter”), providinga checklist of policies and practices for committed
employers to follow.

The Charter is for the following companies and institutions:

e companies registered with Business Registration: the business must be in operationin
Hong Kongfor at least 1year;

e charitable organisations that are exempt from tax under;

e section 88 of the Inland Revenue Ordinance;

e education establishments;

e chambers of commerce and professional bodies;and

e otherorganisations considered appropriate by the organiser.

Coveringthe areas of policy, culture and work environment, the Charter consist of a list of

nine guidelines:

e implement racial equality and diversity policies for the organisation;

e establish fair recruitment, appointment, promotion, staff development and dismissal
processes and criteria;

e reviewthe employment processesand policies regularly to remove barriers for people
of all races;

e raiseawareness of the policies and principles of racial inclusion among staff;

e proactively encourage engagement with racial minorities from underprivileged and
under-represented communities;

e provideasafeand collaborative work environment for all employees;

e make employees of all races feel involved and included;

e havein placeaformal grievance process for employees to report and receive redress
forany discrimination;and

e ensure grievances are dealt with swiftly, effectively and confidentially.

The guidelines are not mandatory or subject to the law, yet they serve as the best practice
suggestions to cultivate an inclusive working environment and a culture of racial respect
within the organization.

Interested organizations should fillin the online slip to express their interest in adopting
the Charter. The EOC will provide more details of the Charter to the organizations.
Organizations can then sign the Charter to formally indicate the adoption of the
Charter and can use the dedicated Racial Diversity & Inclusion logo in the organisations’
publications as asignatory.

The Press Release
The Racial Diversity and Inclusion Charter
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Hong Kong court dismisses an employees’ compensation claim as the
employee refused to attend medical examination as required by the
employer

In Cheung Sau Lin v. Tsui Wah Efford Management Ltd [2018] HKDC 941, the District

Court (the”Court”) dismissed an employees’ compensation claim for the employee had
refused to attend medical examination as required by the employer under section 16 of the
Employees’ Compensation Ordinance ("ECO”).

Facts

The Applicant sustained awork injury. On 11 November 2014, the Applicant received a

letter from the Loss Adjustersand a chaser on 17 November 2014 requiring her to attend
amedical examination under section 16(1A) of the ECO. However, she failed to attend the
medical examination as scheduled. The Applicant alleged that the employer had failed to
pay her the periodical payment under section 10(3) of the ECO hence could not require her
to undergo a medical examination under section 16(1A) of the ECO.

Issues and Reasoning
A. Interpretation of section 16(4) of ECO

Section 16(4) of the ECO provides that “if the employee fails to undergo a medical
examination as required under this section, his right to compensation shall be suspended
until such examination has taken place;and if such failure extends over a period of 15

days from the date when the employee was required to undergo the examination, no
compensation shall be payable unless the Court is satisfied that there was reasonable cause
forsuch failure”.

The Applicant tried to argue that the meaning of section 16(4) of the ECO was that the
Applicant’s right to compensation would merely be suspended but not extinguished for
failingto attend the medical examination “over a period of 15 days”.

The Court disagreed with this argument, holding that the plain meaning of the section is
clearthat the right to compensation would be extinguished under such circumstances
“unless the court s satisfied that there was reasonable cause for such failure”.

The Court held that such interpretation does not make section 16(4) of the ECO a
draconian provision. The purpose of section 16(4) of the ECO is to provide a protection
mechanism to allow the employer to identify early on the “genuine” cases from the others
by an expert who should be independent and not a treating doctor. The Court stressed

that this protection mechanism s essential as the ECO compensation procedure could
potentially be abused by employees who engaged in“doctor surfing” behaviour (i.e. visiting
anew doctor each time when the sick leave granted by the previous doctor runs out, aiming
tosimply prolong sick leave indefinitely without a“genuine” injury). If the employee was
severely sick to the extent that he was unable to attend medical examination as required
under section 16, he could easily rely on section 16(3) of the ECO and obtain an opinion from

the treating doctor stating that the employee was unable, or not in afit state, to attend the
required medical examination.

B. Whether there is any reasonable cause for failure to attend

The Applicant claimed that travelling to the designated doctor’s clinic in Central from her
home in Lantau Island for the medical examination would cause her great pain as she was
suffering from persistent and intense bilateral knee pain. However, given that the Applicant
admitted in court that she could attend her lawyers in Sheung Wan on at least three
occasions, the Court ruled that a medical examination taking place in Central could not be
considered as unreasonable. Further, the Applicant should have raised such concern so that
the Loss Adjusters could find a more convenient arrangement for the medical examination.
There was simply no reasonable cause for failing to attend the medical examination.

Continued on Next Page
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C. Whether there is a breach of section 10(3) of the ECO

The Applicant also argued that her employer could not require her to undergo a medical
examination as the employer failed to pay the periodic payments as specified under section
10(3) of the ECO. After examining the employer’s administrative systemas well as the
conduct of the Applicant and Respondent, the Court found that there was no attempt by
the employer not to pay that part of periodic payment. It was held that the employer was
notin breach of section 10(3) of the ECO,and hence had the right to require the employee
to undergo medical examination.

Takeaways for Employers

This decision demonstrates that the Court acknowledges the need to strike a balance
between, on one hand, havinga simple process to allow quick relief for employees in
genuine cases and, on the other hand, havinga mechanism to protect the relatively simple
compensation procedure from beingabused by employees (especially those who engage in
“doctor surfing” behaviour). The Court recognizes that section 16(4) of the ECO offers such
protection mechanism to employers, which is very important.

Employers are reminded that they must pay periodical payments in compliance with
section10(3) of the ECO in order to have the right to require the employee to undergo a
medical examination under section 16 of the ECO in the first place (so that they are thenin
a position to take advantage of the protection mechanism under section 16(4) of the ECO if
the employee refuses to attend the required medication).

The judgment

Privacy Commissioner Issued Best Practice Guide on Privacy
Management Programme

The Privacy Commissioner for Personal Data, Hong Kong issued the revised Best Practice
Guide on Privacy Management Programme (the “Guide”). As an improved version of the
2014 issue, it provides more substantial references which aims at assisting organisations in
coming up with a comprehensive Privacy Management Programme ("PMP”).

The Guide provides different practical advice in various aspects as to the method of
constructinga comprehensive PMP, which includes:
e adoptingatop-downapproach to demonstrate the commitment to person data privacy
protection;
e appointment of data protection officer;
e establishment of reporting mechanisms;
establishment of person data inventory;
establishment of internal policies on personal data handling;
e adoption of risk assessment tools;
e havingadequate training, education and promotion;
e proper handling of data breach incident;
e proper data process management and communication;
e preparation of an oversight and review plan;and
e assessmentand revision of programme Controls.

Asthe European Union’s General Data Protection Regulation (GDPR) came into force on 25
May 2018, the adoption of accountability approach in handling personal data through the
implementation of a comprehensive PMP has become a global trend. As such, organisations
are encouraged to adopt the personal data protection as part of their corporate
governance responsibilities rather than just treating them as compliance issues.

The press release
The Guide
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The EOC releases findings of the study on Family Status Discrimination in
the Workplace in Hong Kong

On 22 August 2018, the Equal Opportunities Commission ("EOC”) released the findings
of the”Study on Family Status Discrimination in the Workplace in Hong Kong”. The study
reveals the lack of knowledge about family status discrimination among both employers
and employees in Hong Kong. Some of the report findings are as follows:-

e employerswere found to have less knowledge about family status discrimination, while
Hong Kong bornand more educated employees tended to be more familiar with the
issue;

e larger companies (with at least 50 employees) that offer regular anti-discrimination
training workshops and with anti-discrimination policies implemented are less affected
by employees with family caring responsibilities; yet smaller enterprises are more willing
to change their policies in the future to accommodate their employees’ needs;and

e 7.8%of employees with family caring responsibilities indicated being a victim of
discrimination on grounds of family status in the past two years; while employers
reported noincidents of family status discrimination;

Accordingto the study, the major concern of employers is the lack of resources and failure
to meet deadlines. As such, it is suggested that the government should allocate more
resources to enterprises to assist them in the implementation of family leave policies.

On the other hand, promotion of the knowledge and awareness of the Family Status
Discrimination Ordinance (Cap. 527) is also a crucial measure to foster a discrimination-free
environment.

The press release

Hutchison Telecommunications fined for failure to comply with cessation
request from customer

Hutchison Telecommunications (Hong Kong) Limited (the “"Company”) was charged
with the offence of failing to comply with the requirement from the data subject (the
“Complainant”) to cease to use her personal data in direct marketing, contrary to section
35G(3) of the Personal Data (Privacy) Ordinance (Cap. 486) ("PDPO”). The Company
pleaded guilty to both charges and was fined HK$20,000.

The Complainant was a customer of 3 Hong Kong, the Company’s mobile
telecommunications services brand. Although she had made her opt-out request in direct
marking by phone to the Company in May 2016, she still received direct marketing calls from
3HongKongin June and August 2016. She subsequently made a complaint to the Privacy
Commissioner for Personal Data.

Section 35G(3) of the PDPO provides the right for a customer to require adata user to cease
to use the customer’s personal data in direct marketing. Upon receiving such requirement,
the data user must comply with it without charge to the data subject. Upon investigation

of the matter, the PCPD was of the view that the Company had failed to comply with the
requirement from the Complainant.

To comply with the PDPO, companies should ensure that customers’ requests for cessation
of using their personal data in direct marketing are dealt with effectively. One suggested
method is to maintain alist of customers who have indicated that they do not wish to
receive any further marketing promotion. The list should then be circulated to the staff

of the relevant department. Furthermore, adequate training should also be provided to
staff to ensure that they understand the need to comply with such opt-out requests from
customers.

The press release
The New Guidance on Direct Marking
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Talent List drawn up to attract quality people

With the aim to attract quality people from around the world to support Hong Kong’s
diversified development, the Hong Kong Government promulgated the first Talent List of
Hong Kong, which highlights the specific professions that are most needed for Hong Kong’s
economic development.

The 11 professions are listed as follows:

e experienced waste treatment specialists/engineers;

e experienced management professionalsin asset management including but not limited
to trust fund management;

e experienced professionalsin marine insurance;

e actuaries;

e experienced professionals in Fintech;

e experienced datascientists and experienced cyber security specialists;

e innovationand technology experts in, but not limited to, the following fields:

o (i) pharmaceutical and life science/biotechnology;

o (i) dataengineering (e.g data mining/data analytics), artificial intelligence, robotics,
distributed ledger technologies, biometric technologies and industrial/chemical
engineering, etc.;and

o (iii) materials science/nanotechnology;

e navalarchitects;

marine engineers and superintendents of ships;
e creativeindustries professionalsin:
o (i) music: recording engineers, mastering engineers,and cutting/pressing engineers
for Vinyl LP;
o (ii)digital entertainment: game development experts (game designers, game
programmers and game graphic designers) and game producers;and
o (iii) films: various roles in pre-production, production and post-production and
winner of designated renowned international film festivals; and
e disputeresolution professionals specialising in resolving international financial and
investor-state disputes,and transactional lawyers with specialised knowledge of and
experience in cross-border transactions from investing or host states.

Inaddition, to provide additional incentive to relevant world talents to come to Hong Kong,
immigration facilitation is provided to eligible persons under the Talent List though the
Quality Migrant Admission Scheme ("QMAS”). While bonus marks will be awarded under
the General Points Test of the QMAS for applicants who satisfy the specifications of the
respective profession under the Talent List, it should be noted that the QMAS continues to
welcome talents from otherindustries not included by the Talent List.

The press release
Detailed information of the Talent List
Information regarding the application under the QUAS

Hong Kong immigration policy now accepts same-sex dependant visa

On 18 September 2018, the Hong Kong government announced arevision to the
immigration policy for entry of non-local dependants (the “Policy”) to recognise overseas
same-sex partnerships when considering eligibility for dependant visas/entry permits. The
revision took effect from 19 September 2018.

Apersonwho has enteredintoa

. same-sex civil partnership,

) same-sex civil union,

° “same-sex marriage”,

. opposite-sex civil partnership, or
. opposite-sexcivil union

outside of Hong Kong with an eligible sponsorin accordance with the local law in force of
the place of celebration and with such status being legally and officially recognised by the
local authorities of the place of celebration is now eligible to apply for adependant visa/
entry permit to enter into Hong Kong,

Continued on Next Page
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The other original eligibility criteria of the Policy will also continue to apply unchanged.
These original eligibility criteriaare:

(i) thereis reasonable proof of agenuine relationship between the applicant and the
sponsor;

(i) there is no known record to the detriment of the applicant; and

(iii) the sponsor is able to support the dependant’s living at a standard well above the
subsistence level and provide him/her with suitable accommodation in Hong Kong.

The change in policy follows the much publicised Court of Final Appeal decisionin

QT v. Director of Immigration [2018] HKCFA 28 which found against the Immigration
Department’s former policy of restricting dependant visas to a spouse of a heterosexual
couple. The change in policy is a major shift in the Immigration Department’s policy and is
good news for employers which helps in efforts to attract and retain talent to come to and
remainin Hong Kong.

The Government Press Release

2018 Policy Address - Workplace issues

Hong Kong’s Chief Executive Carrie Lam delivered her most recent Policy Address a couple
of weeks ago. It contained anumber of important proposals, some of which willimpact the
workplace.

1. More time off for new dads

The policy address proposes anincrease in paternity leave from three days to five days.
This proposal has already been fast tracked through the legislative process and will become
effective on a day to be notified by the Hong Kong government, which is expected to be
earlyin2019.

The structure and process for taking paternity leave remains as set out in our update of 6
January 2015 here.

2. Increase in maternity leave for new mums
The policy address proposes that statutory maternity leave increase from 10 to 14 weeks.

Itis proposed that the additional four weeks maternity leave will be paid, but only up to
alimit of HK$36,822 (which is 80% of the wages earned by an employee with a
monthly income of HK$50,000 in four weeks). Entitlement to maternity leave pay will
remain conditional on the mother having worked 40 weeks prior continuous service.

Asasweetener for employers it is proposed that employers may apply for reimbursement
of the additional maternity leave pay from the government.

This extension will be debated by the Labour Advisory Board (never asmooth process!)
and, as such, there may be twists and turns to the story that are not obvious now.

3. The vexed question of MPF Offsetting

Afteryears of to'ingand fro’ing it appears that employers, labour unions and the
government may be close to resolving the difficult question of eliminating the Mandatory
Provident Fund (MPF) offsettingarrangement which is currently incorporated in the
employment protection legislation.

In essence the concern is that an employee’s long service or severance pay entitlement
under the Employment Ordinance can be reduced (or “offset”) by the value of the
contributions which an employer has paid to an MPF scheme in respect of that employee. In
practice this can almost entirely erode the employee’s statutory severance or long service
payment entitlement.

Foryears the labour unions have been screaming that this is unfair, whilst the employer
bodies have been arguing that the arrangement has been in place for decades and that
it is part of a deal struck in the mid-9os when the MPF was first being established. Both
arguments are probably true.

Continued on Next Page
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The government has been stuck in the middle trying to broker a deal to get employers and
unionsto agree to the removal of the offset (so an employee would get his or her full long
service or severance pay and retain his or her full MPF benefits).

Ultimately thisis allabout money. And the government now appears prepared to put some
HK$29.3 billion into the problem in the form of subsidies for employers. It is proposed that
this amount will be paid out over the next three decades.

We won't bore you with the detail. Suffice to say that the parties are certainly moving closer,
but itis notanticipated that anything will happen soon.

4. Other incidentals

The policy address paid lip service to arelaxation of the importation of labour in certain
sectors. We will wait and see if this actually operates to assist what is a critical problem in
many industries.

The address also made incidental comment on an increase in protection of rights for
government contractors. Given the large number of government contractors in Hong Kong
any material change to the terms on which they are appointed can have a trickle-across
impact on the broader manpower environment.

Court of First Instance’s jurisdiction to hear equal opportunities claims
confirmed

In Cheuk Kit Man v FWD Life Insurance Co (Bermuda) Ltd and Others [2018] HKDC 1234,
the District Court (the “Court”) recognised the jurisdiction of the Court of First Instance
to hear equal opportunities claims and exercised its discretion to transfer the equal
opportunities claim to the Court of First Instance.

Facts

The Claimant was an insurance agent of the 1st Respondent, an authorised insurer in

Hong Kong. Pursuant toaletter dated 27 April 2015,an Independent Agency Agreement
enteredinto on 24 July 2015 (the “IAA”) and the ‘Give me Five’ Sales Incentive Scheme, the
Claimant received a total sum of $4,187,190.01 during her appointment. However, under
the above agreements, the Claimant had to repay the amount received by her if the IAA was
terminated before a prescribed time.

On about 5 May 2017, the husband of the Claimant, who was also an insurance agent of the
1st Respondent, notified the 1st Respondent that he would resign. He subsequently worked
foramajor competitor of the 1st Respondent.

About three days after the resignation of the Claimant’s husband, the 1st Respondent
notified the Claimant that the IAA would be terminated and requested the Claimant to
repay a sum of $4,070,682.30 pursuant to the above agreements. The Claimant refused
to pay. As such, the 1st Respondent commenced a High Court action (the “"High Court
Action”) to claim the sum.

Onthe other hand, the Claimant commenced an equal opportunities claim in the District
Court (the”EO Claim”). In the notice of claim, she stated the same factual allegations as in
her defence to the High Court Action and contented that the termination of the IAA was
unlawful under the Sex Discrimination Ordinance, Cap 480 (the ”SDO”) and the Family
Status Discrimination Ordinance, Cap 527 (the "FSDO”) by reason of her marital status and/
or family status.

Issues and Discussions

A. Whether the Court of First Instance has the jurisdiction to hear equal
opportunities claims

Sections 3and 12 of the High Court Ordinance, Cap 4 provides that the High Court, which

consists of the Court of Appeal and the Court of First Instance, isa court of unlimited civil

jurisdictionand the Court of First Instance is a superior court of record. The presumption
of jurisdiction therefore applies.

Continued on Next Page
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In the case of Lee Kwok Tung Albert v Chiyu Banking Corporation Ltd [2018] HKCA 123,

it was held that when the court has to determine whether an ordinance has provided
exclusive jurisdiction to the District Court, the task of the court is to search for “clear and
express terms” which have the effect of granting exclusivity on the District Court or ousting
the presumed jurisdiction of the Court of First Instance. The court in that case concluded
that the District Court does not have exclusive jurisdiction to hear claims brought under the
Personal Data Privacy Ordinance, Cap 486.

Here, the Court adopted the reasoning and analysis of the Lee Kwok Tung case as the

two ordinances have substantially similar wording and overall structure employed in the
jurisdiction-conferring section. Given the lack of any “exclusivity” wording in the SDO and
the presumption of jurisdiction in favour of the Court of First Instance, the Court held that
the District Court’s jurisdiction over SDO claims is not exclusive.

The Court noted that the express references to “the District Court” throughout the text

of the SDO and the fact that SDO-related provisions were inserted into the District Court
Ordinance clearly suggest that the legislature had contemplated that SDO claims should
be heardin the District Court. However, the strong preference to have the District Court
to hear SDO claims does not have the effect of ousting the jurisdiction of the Court of First
Instance entirely. While the District Courtis the natural forum for SDO claims, nothingin
the SDO prevents the Court of First Instance from hearing SDO claims where warranted by
the circumstances of the case.

The Court held that the above analysis and conclusion also applies to the FSDO.
B. Whether the Court should exercise its discretion to order a transfer

The Court recognised the need to deal with the High Court Action and the EO Claim
together based on the following grounds:

e thetwoactions both arise out of the same set of facts;

e thedisposal of the EO Claim will likely dispose of the High Court Action given that the
Claimant does not intend to rely on any other defence in the High Court Action; and

e thetwoactions have been progressingin sync since late 2017 when the Claimant filed
the defenceinthe High Court Action and commenced the EO Claim in the District
Courtataround the same time.

Onthe other hand, the Courtalso noted the conflicted right between the Claimant and the
1st Respondent. While the 1st Respondent commenced the contractual claim in the Court
of First Instance as of right as the claim is for over $4 million, the Claimant has also brought
her EO Claimin the District Courtas of right. The question faced by the Court is therefore
what is the cost-effective and fair way to manage the actions together.

In the absence of consent between the parties, the Court concluded that the practicable
and fair disposal of the claims is to have them both heard at the same time in the Court of
First Instance. In reaching its decision, the Court took into account the following factors:

e thepossibility that after the determination of the EO Claim, the contract claim will have
to be litigated nonetheless if parties choose to revisit their positions on the contract
claim or raise new points or allegations after discovery and exchange of witness
statements;

e thedesirability for the two cases to be handled together by the same court and at the
same time from now onwards; and

e theability of the Court of First Instance to make appropriate costs orders covering both
claims upon their final adjudication.

Conclusion

The decision confirms that the Court of First Instance has the jurisdiction to hear equal
opportunities claim.

Judgment
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6. To prohibit certain acts of disability and racial harassment between service providers
and customers which take place outside Hong Kong but on Hong Kong registered
aircraftand ships;

7. Toadd provisionsinthe SDO and DDO to make sexual and disability harassment against
members or applicants for membership of a club unlawful;and

8. Toremove theintention requirement for an award of damages for certain acts of
indirect discrimination under the SDO, FSDO and RDO.

The First Reading of the Billand the commencement of Second Reading Debate are
scheduled to take place on 12 December 2018.

The Bill

CONTRIBUTEDBY: MAYER*BROWN
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The Rationalization of Forms and Reports under Certain Labour Laws
(Amendment) Rules, 2017

The Ministry of Labour and Employment has notified the Rationalization of Forms and
Reports under Certain Labour Laws (Amendment) Rules, 2017 on 29 December 2017,
introducing digitization of forms submissions as prescribed under the principal rules
andalsointroducing combined forms for filing the registration and annual returns of
establishments employing contract labour, migrant workmen and building workers.

More...

Draft Industrial Employment (Standing Orders) Central (Amendment)
Rules, 2018 proposed. ("SO Amendment Rules”)

The central government has notified the draft SO Amendment Rules on 8 January 2018
for comments and suggestions from the general public. These draft SO Amendment
Rules aim to amend the provisions of the Industrial Employment (Standing Orders)
Central Rules, 1946 to allow all sectors to hire fixed term employment workmen under
the Industrial Employment (Standing Orders) Act, 1946 and the Rules made thereunder.
Currently, the central government permits fixed-term employment only for the apparel
manufacturingindustry.

More...

Haryana Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Amendment Rules, 2018
("Haryana BOCW Amendment”)

The Haryana Government has notified the Haryana BOCW Amendment on 24 January
2018 to mainly amend the provisions relating to registration of building workers, disability
pension, payment of death benefit and medical assistance. These amendments include
arevised list of government bodies who's certificates can be considered in the absence
of a certificate from the employer at the stage of registration of the building workers,
increase in the amount of disability pension and ex-gratia payment to those workers who
are permanently disabled, increase in the financial assistance provided in the instance of
death of aworker and financial assistance to those workers who are hospitalized due to
illness cause by accident or any disease.

More...

Draft of the Rajasthan Rationalization of Forms and Reports under
Certain Labour Laws Rules, 2018 ("Rules”) are proposed.

The Rajasthan government on 29 January 2018 has published the draft Rajasthan
Rationalization of Formsand Reports under Certain Labour Laws Rules, 2018 for
comments and suggestions from the general public. These draft rules aim to simplify,
consolidateall the forms required to be maintained or filed by establishments employing
contract labour, migrant workmen and building workers, and also allow the forms to be
maintained in the electronic form.
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Draft of The Maharashtra Shops and Establishments (Regulation of
Employment and Conditions of Service) Rules, 2018 ("Rules”) are
proposed.

The Industries, Energy and Labour department of the Maharashtra Government

on 2 February 2018 has published the draft Rules under the Maharashtra Shops and

. Establishments (Regulation of Employment and Conditions of Service) Act, 2017 for
comments and suggestions from the general public. Some of the key introductionsin the
draft Rules include definition of ‘Managerial Functions’, consent form to be used to obtain
consent from woman employees before allowing them to work in the night, menstrual leave
forthose woman employees workingin the night shift, filing a prescribed form with details
of persons in managerial position with the relevant facilitator, compliances to be moved
online, requirement for small establishments to only intimate commencement of business,
establishments allowed to remain open 24/7 and requirement to set up a health and safety
committee.

More...

LOOKING BACK

Draft of the Maternity Benefit (Creche in the Mine Establishments) Rules,
2018are proposed.

The Ministry of Labour and Employment on 12 February 2018 has published the draft
Maternity Benefit (Creche in the Mine Establishments) Rules, 2018 for comments and
suggestions from the general public. As per the proposed rules the Mines Créche Rules,
1966 issued under the Mines Act, 1952 shall mutatis mutandis be the rules made under
Maternity Benefit Act, 1961 with afew modifications. These modifications include a
threshold on the number of employees working in the establishment that would trigger
the requirement of providing creche facilities, categories of workers who will have access
to the creche facilities,and a minimum distance of creche facility from the entrance gate of
the establishment, which is 500 metres.

More...

Payment of Gratuity (Amendment) Bill, 2017 ("Gratuity Amendment”)
passed by the Lok Sabha.

The Lok Sabha (lower house of the Indian parliament), on 15 March 2018, has passed the
Gratuity Amendment. This Gratuity Amendment aims to increase the limit on maximum
gratuity amount payable from INR 10,00,000 (USD 15,520) to INR 20,00,000 (USD
31,039) for private sector employees who have completed at least 5 years of continuous
employment with the employer. The Bill will have to be passed by the Rajya Sabha (upper
house of the Indian parliament) and get President’s assent before it becomes the law.

More...
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their establishments along with a self-declaration form within 6 months from the
commencement of S&E Amendment Act. Establishments with less than 10 workers
willalso be required to inform the inspector of their business within 6 months of
commencement of business. Non-compliance with the registration requirements is
punishable under the TN S&E Act.

¢ Increasein the number of overtime hours: The TN S&E Act currently permits
employees in shops and establishments to work overtime for 2 hours per dayand 6
hours per week. The S&E Amendment Act will increase these thresholds to permit
employees in shops and establishments to work overtime for 2.5 hours per dayand 9
hours per week.

o Filing of Annual Return and Prohibition on Discrimination: Once the S&E
Amendment Act comes into effect, employers of establishments will be required to file
anannual returnin the prescribed form to the authorities. Further, no employer would
be allowed to discriminate against female employees in matters of recruitment, training,
transfers, promotions or wages.

The amendments under the Tamil Nadu S&E Amendment Act will come into force ona day
yet to be appointed by the Government.

More...

Draft Trade Unions (Amendment) Bill, 2018 ("Draft TU Bill”) proposed.

The Ministry of Labour and Employment has proposed to amend the Trade Unions Act,
1926 (“TU Act”) and has published the Draft TU Bill on 20 July 2018 in this relation to invite
public comments and suggestions. The TU Act, which isa central law currently provides

for ‘registration’ of trade unions and defines the law relating to them - it does not contain
provision on‘recognition’ of trade unions. In the absence of a specific statute governing the
recognition of trade unions at the central level and in most states, the Draft TU Bill proposes
toincorporate provisions for recognition of trade unions/federation of trade unions at the
Central and State levels by the respective Governments where the concerned Government
would have the ability to grant recognition to a particular trade union or a federation of
trade unions by conductingasecret ballot.

More...

Draft of the Karnataka Maternity Benefit (Amendment) Rules, 2018
("Draft Karnataka Rules”).

The Maternity Benefit Act, 1961 ("MB Act”) was amended in 2017 to impose certain
obligations on the employers including the obligation to provide for a creche facility within
aprescribed distance. In relation to this, the State Governments are required to frame and
notify rules prescribing the distance of the creche facility. Accordingly, the Karnataka State
Government published the Draft Karnataka Rules on 30 August 2018 inviting comments and
suggestions from the general public in relation to the provision on creche facilities. As per
the Draft Karnataka Rules, every establishment having 50 or more employees is required to

Continued on Next Page
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have 1creche for every 30 children (below 6 years of age). The Draft Karnataka Rules also
lays down specific requirements with respect to location, infrastructure, staff in the facility,
working hours, medical records of the children, milk and refreshment facilities, outdoor
play facilities and other facilities such as first aid, clean clothes, soap and oil.

More...

The Building and Other Construction Workers (Regulation of
Employment and Conditions of Service) Central (Amendment) Rules,
2018 ("BOCW Amendment Rules”)

The Ministry of Labour and Employment has notified the BOCW Amendment Rules on 4
September 2018 to amend the Buildingand Other Construction Workers (Regulation of
Employment and Conditions of Service) Central Rules, 1998 (“the Rules”). The Rulesare
applicable to establishments such as ports, docks, public sector undertakings and other
establishments that are carried on by or under the authority of the Central Government.
The BOCW Amendment Rules have digitized the process of registration of these
establishments by doingaway with the physical submission of application for registration to
the registering officer. Such establishments can now submit their applications online on the
Shram Suvidha Portal of the Ministry of Labour and Employment. The payment along with
the application has to be made online,and the acknowledgment of receipt of application as
wellas the certificate of registration will be generated electronically. Such establishments
arealso required to submit information regarding change in ownership or management of
establishment on the portal.

More...

Draft Contract Labour (Regulation and Abolition) Central (Amendment)
Rules, 2018 ("Draft CLRA Rules”)

The Ministry of Labour and Employment has published the Draft CLRA Rules on 4
September 2018 inviting suggestions and comments from the general public. The Draft
CLRA Rules propose to amend the Contract Labour (Regulation and Abolition) Central
Rules, 1971 whichare applicable to establishments such as ports, docks, public sector
undertakings and other establishments that are carried on by or under the authority of the
Central Government. The Draft CLRA Rules aim to digitize the process of registration and
licensing of these establishments. Specifically, the Draft CLRA Rules propose to shift the
process of application, payment, grant of acknowledgement/certificate of registration/
license and any amendments with respect to such certificates/licenses online on the Shram
Suvidha Portal of the Ministry of Labour and Employment.

More...

Draft Inter-State Migrant Workmen (Regulation of Employment and
Conditions of Service) Central (Amendment) Rules, 2018 ("Draft ISMW
Rules”)

The Ministry of Labour and Employment has published the Draft ISMW Rules on 4
September 2018 inviting suggestions and comments from the general public. The Draft
ISMW Rules propose to amend to the Inter-State Migrant Workmen (Regulation of
Employment and Conditions of Service) Central Rules, 1998 which are applicable to
establishments such as ports, docks, public sector undertakings and other establishments
thatare carried on by or under the authority of the Central Government. The Draft CLRA
Rules aim to digitize the process of registration and licensing of these establishments.
Specifically, the Draft CLRA Rules propose to shift the process of application, payment,
grant of acknowledgement/certificate of registration/license and any amendments with
respect to such certificates/licenses online on the Shram Suvidha Portal of the Ministry of
Labour and Employment.

More...
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The Atal Bimit Vyakti Kalyan Yojana ("ABVKY Scheme”)

On 26 November 2018, the Employees’ State Insurance Corporation ("ESIC”) notified
awelfare scheme known as’ABVKY Scheme’, on a pilot basis for a period of 2 years. The
ABVKY Scheme has been given retrospective effect from1July 2018. The ABVKY Scheme
intends to provide a one-time cash compensation to unemployed person up to 9o days,
which may be claimed after three months of unemployment in 1or more years. However,
such compensation is available under the ABVKY Scheme only if the claimant under that
Scheme has completed 2 years of insurable employment, and made ESI contributions for at
least 78 days in the 4 contribution periods,immediately preceding the claim of relief.

More...

Employees’ Provident Fund (Amendment) Scheme, 2018
("Amendment”)

On 6 December 2018, the Ministry of Labour and Employment amended the Employees’

/|

Provident Funds Scheme, 1952 ("EPF Scheme”). By virtue of the amendment, members of
the Employees’ Provident Funds Organization, who cease to be employed, could be given
(by the Commissioner or authorized person) a non-refundable advance of up to 75% of the
amount standing to his credit in her/his provident fund account. This would be permitted
only if the member has not been employed in any establishment for more than one month,

preceding the date on which she/he makes an application for the advance.

More...

CONTRIBUTED BY: ]ll TRILEGAL
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Supreme Court Issues New Guidelines on Expatriate Employees

On 19 December 2017, the Supreme Court issued Circular Letter No.1Year 2017 regarding
the Implementation of the 2017 Supreme Court Meeting as a Guideline for the Indonesian
Courts (“SEMA No.1”). SEMA No.1is a 41-page document that contains new policies to be
applied by courts in Indonesia when handling criminal, civil, religious and military matters.

Of particularinterest here is the section on labor court policies, found on page 13 of SEMA
No.1.Here, the Supreme Court has issued new labor court guidelines as follows:

1. Foreign employees can be employed in Indonesia only for certain positions and fora
certain period of time under a fixed-term employment agreement (Perjanjian Kerja
Waktu Tertentu or PKWT).

2. Legal protections for foreign employees only apply if such foreign employees have
obtained a work permit (lzin Mempekerjakan Tenaga Kerja Asing or IMTA).

3. Ifthework permit of aforeign employee has expired but their fixed-term employment
agreementis still valid, the remaining period of the fixed-term employment agreement
will not be protected by law.

Rules on Recruitment of Foreign Workers Amended

Presidential Regulation No. 20 of 2018 regarding the Use of Foreign Workers was issued on
29 March, 2018, introducing several changes related to the employment of foreign workers.
These changes include:

1. AForeign Worker Utilization Plan (“RPTKA”) is now considered a valid work permit that
functions similar to an Expatriate Work Permit (“IMTA”). Employers were previously
required to submita RPTKA as the basis to obtain an IMTA.

2. Expandsthescope of employers allowed to employ foreign workers by adding other
businesses as long as such businesses are not prohibited to employ expatriates under
the prevailing laws and regulations.

3. Employersinsome business sectors can now hire an expatriate who is already employed
by another company in asimilar position. The second employer can hire such expatriate
foraduration until the employment contract of the expatriate with the initial employer
expires.

4. Forworkthatis considered urgentand of an emergency nature an employer can
immediately recruitaforeign worker and then seek approval of the RPTKA no later than
two working days after the foreign worker has been hired.

Scope of Administrative Sanctions for Employers Consistently Failing to
Comply with Social Security Obligations has been Expanded

The Minister of Manpower (“MOM”) on 11 April, 2018, issued MOM Regulation No. 4 of 2018
regarding Procedures for the Imposition and Revocation of Administrative Sanctions in the
Form of Certain Public Access Restrictions for Employers other than State Administrators.
This new regulation contains references to the Social Security Law, which includes the
previously omitted Health Social Security Program (BPJS Kesehatan). It is therefore clear
that administrative sanctions will now also apply in circumstances where employers do not
comply with their obligations under the Health Social Security Program.

New Rules on Work Health and Safety

Minister of Manpower Regulation No. 5 of 2018 regarding Health and Safety in the

Work Environment was issued on 27 April, 2018, to revise several regulations related to
occupational safety and health. The changes were said to be in response to technological
and legal developments. The main thrust of this regulation is that employers and/or
company management are obligated to comply with and implement occupational health
and safety requirements to create a safe, healthy and comfortable work environment, and
to prevent work accidents and work-related illness.


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
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New Task Force Established to Supervise Foreign Workers

As the name suggests, Minister of Manpower Decree No. 73 of 2018 regarding Task Force
forthe Supervision of Foreign Workers, dated 16 May, 2018, provides for the establishment
of atask force to supervise foreign workers in Indonesia. Task force members will be drawn
from different government ministries and will supervise and enforce the various laws and
regulations related to the employment of expatriates.

Utilization of foreign workers

Minister of Manpower (“MOM”) Regulation No. 10 of 2018 regarding Guidelines for the
Utilization of Foreign Workers was issued on July 11,2018. This regulation specifies the
requirements to be fulfilled by employers that wish to employ foreign workers and sets
forththe mandatory qualifications for foreign workers. It also provides the mechanisms for
the online submission of anapplication for a Foreign Manpower Utilization Plan (Rencana
Penggunaan Tenaga Kerja Asing or “RPTKA”) and its authorization by the Director General
for Employment Placement and Expansion. Following the authorization of the RPTKA,
employers are required to pay into afund (Dana Kompensasi Penggunaan Tenaga Kerja
Asing) to be used for the development of local workers’ skills. The regulation also contains
provisions on training for Indonesian employees assigned as counterparts, or shadows, for
foreign workers.

Transition of licensing services for the use of foreign workers to the
Online Single Submission ("OSS”) system

Pursuant to Ministry of Manpower Circular Letter No. 5 of 2018, the ministry is building
asystem to integrate the old TKA Online licensing system with the new Online Single
Submission (“OSS”) system, particularly for the authorization of Foreign Manpower
Utilization Plans (Rencana Penggunaan Tenaga Kerja Asing or “RPTKA”). However, until this
integration is complete, RPTKA authorization shall continue to be through the TKA Online
system. This Circular Letter also affirms that the current mechanisms for the renewal of
RPTKA and the authorization for the renewal of Work Permits for Foreign Manpower (Izin
Mempekerjakan Tenaga Kerja Asing) are still valid.

Public holidays and collective leave for 2019

Joint Regulation of the Minister of Religious Affairs No. 617 of 2018, Minister of Manpower
Decree No. 262 of 2018, and Minister of Administrative and Bureaucratic Reform No. 16
of 2018 regarding Public Holidays and Collective Leave for the Year 2019 was issued on
November 2,2018.

Public holidays in 2019 will be as follows:

Day Date

New Year’s Day January1
Chinese New Year Februarys
Hindu Day of Silence (Nyepi) March7

Ascension Day of Prophet Muhammad April3

Good Friday April19
International Labor Day May 1
Buddhist Waisak Day May 19
Ascension Day of Jesus Christ May 30
Pancasila Day Junen

Idul Fitri

Idul Adha

Independence Day

Islamic New Year

Birth of Prophet Muhammad SAW
Christmas Day

More...

June5-6, plus 3-day bridge holiday
August 11

August 17

September 1

Novemberg

December 25, plus 1-day bridge holiday


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
https://jdih.kemnaker.go.id/data_puu/Kepber_262_2018.pdf

Minimum wage calculation

Minister of Manpower (“MOM”) Regulation No. 15 of 2018 regarding Minimum Wage was
issued on November 23, 2018. This regulation clarifies the formula to calculate regional
minimum wage. This new minimum wage formulais based on the sum of Indonesia’s
inflationand GDP growth over the past 12 months. Minimum wage is calculated using the

2018

23 formulaas follows:

NOV

New minimum wage = current minimum wage + [current minimum wage x
(Inflation + % GDP annual increase during the year)]
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This new regulation replaces Minister of Manpower Regulation No. 7 of 2013 regarding

Minimum Wage.
INDONESIA
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There are no significant policy, legal or case developments
within the employment space during 2018 Q4.

ANDERSON MORI & TOMOTSUNE
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Spouses of Business owners to be covered under Social Security and
Employment Insurance System

Malaysia’s Social Security Organisation (SOCSO) functions asaform of aninsurance
organisation which is responsible in providing financial protection to all registered
contributorsin the event of emergencies, injuries or death in the course of discharging
. theirduties underthe Employees’ Social Security Act 1969. The Employment Insurance
System (EIS),also under the purview of SOCSO, is a system set out to financially assist
employees who were made redundant pursuant to a retrenchment exercise. As it stands,
the spouses of employers, who may be under the employment with their partners,are
exempt from both plans.

Recently, the Minister of Human Resource is looking to expand the scope of SOCSO and EIS
toallow spouses who work for their partners to be included into the coverage of SOCSO
and EIS. The Minister of Human Resource has expressly said that the amendments are
expected to come into force with effect from 1st July 2018.

More...

MALAYSIA

LOOKING BACK

Liability under Employment Insurance System

The Employment Insurance System is afinancial scheme intended to assist employees who
ceased employment on the grounds of retrenchment. The Employment Insurance System
(Registration And Contribution) (Amendment) Regulations 2018 (the “EIS Regulations
~ 2018”)wasgazetted on 5 October 2018. Under the Regulations, employers who fail to pay
contributions in accordance with the Employment Insurance System (Registration and
Contribution) Regulations 2017 will thereby be guilty of an offence and upon conviction, be

liable to:-

i. Afineuptoamaximum of ten thousand ringgit; or
ii. imprisonment foramaximum of two years; or
iii. both.

The EIS Regulations 2018 will take effect 1 November 2018.

Pre-employment screening of Employees

..~ TheDeputy Minister of the Ministry of Women, Family and Community Development of
Malsyiaannounced that the Ministry is in the midst of developing acomplete screening
system to be effective 2019 which will allow the public to examine an individual’s records
before the said individual is employed. The system is aimed to mainly address the growing
concernsin the number of child abuse cases, namely in operators dealing with children.

More...


https://www.mayerbrown.com/files/Publication/a7fcff63-89cb-45b1-baca-c19ebdfab59b/Presentation/PublicationAttachment/beaec2cb-dbd1-4cd9-bca8-3edea2f819f9/ASI_EmpReview2017Q4_EN.pdf
http://www.themalaymailonline.com/malaysia/article/government-to-enforce-private-employment-agencies-amendment-act-2017#ewroAVvu5x0Tf2xY.97
http://www.thesundaily.my/news/2018/06/07/july-1-spouse-termed-employee-business-covered-sosco
https://www.malaymail.com/s/1669681/minimum-wage-at-rm1050-a-month-nationwide-next-year-says-putrajaya
https://www.freemalaysiatoday.com/category/nation/2018/11/12/new-system-to-help-screen-employees-dealing-with-kids/
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MALAYSIA

Foreign Workers to be covered under Social Security

Wording: With effect from 1January 2019, all foreign workers will under the Social Security
Organisation (SOCSO). As it stands, SOCSO only applies to Malaysian citizens and does

not extend to foreign workers. With effect from 1January 2019, all employers who employ
foreign workers with valid documents shall have to register the employees with SOCSO and
make the necessary statutory contributions under SOCSO.

More...

Workmen Compensation Act 1952 to be repealed

Wording: As foreign employees will be covered under SOCSO effective 1January 2019, the
Malaysian Cabinet has announced that it will repeal the Workmen’s Compensation Act 1952
(“WCA1952”). The Workmen’s Compensation Act 1952 covers personal injury arising in the
course of employment for foreign workers who :-

i. earnlessthan RM500 per month;or
ii. employed for manual labour more than RM500 a month.

Given the recent announcement that foreign workers will be covered under SOCSO
effective 1January 2019, the Minister of Human Resource has announced that the WCA
1952 will be abolished to facilitate the transfer from the WCA to SOCSO.

More...

CONTRIBUTED BY: Shearn Delamore &co
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Employment Relations (Triangular Employment) Amendment Bill

This Bill is likely to be passed later in the year,amending the Employment Relations Act.
The stated purpose of the Bill is to ensure that employees employed by one employer,
but working under the control and direction of another business and organisation, are
“not deprived of the right to coverage of a collective agreement,and to ensure that such
employees [are able] to allege a personal grievance.”

This Bill will largely affect labour hire companies. In particular, it changes the interpretation
section of the Employment Relations Act to include “primary employers” and “secondary
employers”and delineates between the two later in the Act in terms of collective
agreements and personal grievances.

The Billis currently at first reading, with no set dates for the select committee process as
this stage.

Followthe Bill’s progress

Employment (Pay Equity and Equal Pay) Bill

This Billis unlikely to be passed. It isa Member’s Bill from Denise Lee of the National Party,
essentially re-introducing the previous Government’s pay equity legislation which was
withdrawn from Parliament in November last year by the Labour Government.

The Minister for Women Julie Anne Genter released a statement saying that “the changes in
Lee’s bill had already been rejected by unions and other stakeholders”. The Government is
preferring their own working group process, which has advised amending the existing Equal
Pay Act 1972 (see below).

The Billis currently at first reading.

Follow the Bill’s progress

Joint Working Group on Pay Equity principles

The Minister for Workplace Relations and Safety, lain Lees-Galloway, and Minister for
Women Julie Anne Genter, reconvened a Joint Working Group on Pay Equity Principles to
develop aset of principles to guide the implementation of pay equity. The group included
Government representatives, unions,and employers. The key issues the working group was
asked to considerare:

1. Determining the merit of a claim as a pay equity claim

2. Howtoselectappropriate mail comparators whenassessing the work subject to a pay
equity claim

The group has now reported back to the ministers with a set of recommendations, which
include a clarification and simplification of the process for initiating a pay equity claim,
retaining the principles of comparators,and amending the Equal Pay Act to implement the
principles.

Julia Anne Genter has suggested that the Government aims to introduce legislation “mid-
year”.

Seerecent coverage

Health and Safety at Work (Volunteer Associations) Amendment Bill

This Billamends the Health and Safety at Work Act 2015 to allow volunteer associations that
employa person or persons for not greater than 100 hours per week to be excluded from
the definition of a person conducting a business or undertaking (PCBU).

The Billunderwent its first reading on 2 May 2018 and submissions are due to the select
committee on 29 June 2018.

Find a copy of the Bill here
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Holidays Act review announced

Workplace Relations Minister, lan Lees-Galloway, has announced a working group to
recommend changes to the Holidays Act, chaired by Gordon Anderson. The group is due
to report back with recommendations in mid-2019 and Lees-Galloway has said they will
“consult widely”.

The taskforce will report back with recommendations on options foraclearand
transparent set of rules for providing entitlements to,and payment for, holidays and leave
that can be readily implemented in a payroll system and is applicable to an increasingly
diverse range of workingand pay arrangements.

The review will not consider the issue of remediation of historical underpayments of
holiday and leave pay. A new regime is likely to be two or three years away.

For more information on the Holidays Act review visit here

Government establishes Fair Pay Agreement working group

The Government has set up aworking group to develop a plan to introduce Fair Pay
Agreements across entire industries. The group will be led by former National Prime
Minister, Jim Bolger, and will report back by the end of the year on the design of a Fair Pay
Agreement system.

Workplace Relations Minister, lain Lees-Galloway, says that the aim of the Fair Pay
Agreements is to “prevent arace to the bottom, where some employers are undercut by
others who reduce costs through low wages and poor conditions of employment. Fair
Pay Agreements will help lift wages and conditions and ensure good employers are not
disadvantaged by paying reasonable, industry-standard wages.”

Continued on Next Page
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Through the working group, the Government intends to introduce legislation to allow
employersand unions to create Fair Pay Agreements that set minimum employment terms

and conditions for all workers in the industry or occupation. Industrial action (strikes and
JUN lockouts) will not be permitted in negotiations for Fair Pay Agreements.

2018

Find the Terms of reference for the Fair Pay Agreement Working Group here
Findthe Minister’s media release on the beehive website here

JUL

Domestic Violence - Victims’ Protection Act 2018

The Domestic Violence - Victims’ Protection Bill has passed its third reading in Parliament.
The new law entitles 10 days of leave a year to victims of domestic violence or people caring
30 for affected children. It also provides employees who are victims of domestic violence a
JUL statutory right to request a flexible working arrangement. The changes will come into force

NEW

April b
ZEALAND on1April 2019

A copy of the Act
Holidays Act Issues Paper Released

The Holidays Act Taskforce, established in May 2018, has now released an Issues Paper
and has invited feedback by 12 October 2018. This Issues Paper sets out the Taskforce’s
understanding of the key issues employers, employees and payroll providers face in trying
toimplement the Act. The Taskforce, is seeking input from key stakeholders about:

30

AUG e whethertheissuessetoutinthe Issues Paperare described accurately?

e whetheryou have experienced any other issues working with the Act that are not
capturedin the Issues Paper? If so,what are these issues?

e anysuggestions or proposals for change.
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The Issues Paper

The Education and Workforce Select Committee has reported back on
the Government’s proposed amendments to the Employment Relations
Act 2000

The Select Committee’s recommendations do not appear to have significantly altered the
7 draft Bill that was firstintroduced in January this year. The Bill will now return to Parliament

Click here
toview
2017 edition

SEP foritssecondreadingandis expected to pass later this year with support of Labour, NZ First
andthe Greens. Once the Bill is enacted, some changes will come into force the day after
Royal Assent,and others four months later (including when employment agreements may
provide for trial periods).

A copy of the Report
Good to know:
follow
developments

Equal Pay Amendment Bill

The Equal Pay Amendment Bill was introduced on 19 September 2018 and had its first
reading on 16 October 2018. The purpose of this bill is to improve the process for raising

Note changes: 16 and progressing pay equity claims, and to eliminate and prevent discrimination on the basis
noaction
required ocT of sexin the remuneration and employment terms and conditions for work done within

female-dominated jobs.

Read a copy of the bill

Looking

Back Employment Relations (Triangular Employment) Amendment Bill

The Education and Workforce Committee has released its report on the Employment
17 Relations (Triangular Employment) Amendment Bill, recommending that it be passed with
DEC certainamendments.

Looking
Forward

A copy of the report

CONTRIBUTED BY: Simpson Grierson
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DOLE Department Order No. 195, Series of 2018

Rule Amending Section 10 of Rule VIIl of the Labor Code Implementing rules allowing
deduction from wages of employees for payment to THE EMPLOYER or a third person and
the employeragrees upon written authorization of the employee provided the Employer
does not receive, directly or indirectly, any pecuniary benefit from the transaction.

More...

CONTRIBUTEDBY: RONMU LO"‘%
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https://www.dole.gov.ph/issuances/view/445
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Jurong Shipyard Fined for Fatal Accident Leading to Death of Two
Workers

Jurong Shipyard Pte Ltd (“JSPL”) was engaged to perform repair works on a vessel,and it
engaged Shipblast Marine Pte Ltd, the employer of the two deceased workers, to conduct
grit blasting work. The workers used a cherry picker (an aerial platform used to access work
areas at height) owned by JSPL to perform the work. However, the workers were fatally
injured when they fellabout 30 metres to the bottom of adry dock as a result of the collapse
of the boom of the cherry picker. The investigations revealed that JSPL had failed to refer
to the manufacturer’s guidelines which would have required JSPL to replace the boomin
question (which was corroded),and did not detect the defective sections of the boom due
toits failure to conduct comprehensive checks on the boom. As a result, JSPL was fined
S$230,000 under the Workplace Safety and Health Act (Cap. 354A) for failing to ensure that
the cherry picker was maintained in a safe condition.

More...

China Taiping Insurance (Singapore) Pte Ltd and another v Low Yi Lian
Cindy and others

This mainissue in this appeal was whether the dependants of a deceased worker who
passed away intestate can make a valid claim for compensation under the Work Injury
Compensation Act (Cap. 354) (“WICA”), without first obtaining letters of administration

to represent the estate of the deceased worker. The High Court observed that the
dependants had brought proceedings under the WICA at atime when they could have
brought proceedings, in their own name, under common law for damages againsta
tortfeasor who caused the death of the victim pursuant to Section 20 of the Civil Law Act
(Cap. 43) (“CLA”).In this regard, the High Court took the view that it was the dependants’
entitlement to choose to bringa claim under the WICA as opposed to under the CLA. Given
that Section 20 of the CLA allowed the dependants to bring the action in their own name

if there is no executor or administrator of the deceased or if no action is brought within six
months after the death by and in the name of an executor or administrator of the deceased,
the High Court held that it was not necessary for the dependants to have obtained letters of
administration before bringinga claim under the WICA.

More...

Company Fined $200,000 for Fatal Workplace Electrocution Incident

MW Group Pte Ltd (“MW?”) was imposed a fine of S$200,000 for a fatal workplace incident
involving a worker who died from electrocution when testingand calibratingan Arc
Reflection System (“ARS”) machine. During the investigations, it was found that prior to
theincident, MW conducted a generic risk assessment and identified electrocution as the
only hazard. However, there were no safety measures put in place to prevent the risk of
electrocutionand no riskassessment conducted for the testingand calibration of the ARS
machine. Following a five-day trial, MW was convicted and fined for its workplace safety and
health lapses.

More...
Enhanced Work-Life Grant

The existing Work-Life Grant (“WLG”), which provides fundingand incentives for
companies to offerflexible work arrangements (“FWAs”) for employees, will be enhanced
and will take effect from 1July 2018. To qualify for the enhanced WLG, an employer must
have adopted the Tripartite Standard on FWAs and must not have claimed for FWA
Incentive underthe current WLG. Under the enhanced WLG, the following incentives will
be provided:

1. Anemployer can receive up to S$2,000 for each employee on FWAs, up to a maximum
of 35 employees. Currently,employers receive S$2,000 per employee for the first 5
employees and S$1,500 for the subsequent 20 employees;

2. Anemployer can receive up to S$3,500,as opposed to the current $$2,000, for each
employee who is a professional, manager, executive or technician, whois under job
sharingarrangements.

Continued on Next Page
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- Theenhanced WLGalso relaxed the eligibility criteria for application of the grant, as instead

of requiringat least 20% of all employees to be on FWAs, it only requires each company to

2018 have 1employee working on such arrangements.
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3 Tripartite Standards on Contracting with Self Employed Persons
On 5March 2018, the Tripartite Standards on Contracting with Self Employed Persons
(“Tripartite Standards”) were launched. The Tripartite Standards set out the benchmark
Click here which service buyers are encouraged to adopt when contracting with self-employed
EViEw persons (“SEPs”). Specifically, under the Tripartite Standards, businesses are encouraged

to:

2017 edition

1. Discuss the terms of products or services to be delivered with SEPs,and document the
key terms agreed upon in writing;

2. Setoutthewritten key terms clearly and include the following information:

Good to know: SINEAPCIE a. names of contracting parties;

follow

developments b. parties’ obligations,such as nature of services to be provided (e.g. outcome;

duration; location);

Note changes: c. payment-amountand due date of payment(s);
noaction
required d. iftermson variation of the agreement are provided for, how either party can vary

the key terms or terminate the agreement; and

Looking

e. iftermsforresolvingdisputes are provided for, the option for mediation should be

Back made available, without preventing either party from bringing any dispute directly

to the Small Claims Tribunals.

Looking
Forward

Separately, with effect from 5 March 2018, the Tripartite Alliance for Dispute Management
will also be extending voluntary mediation services to all SEPs who have payment disputes
with businesses.

More...
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Tan Kok Yong Steve v Itochu Singapore Pte Ltd [2018] SGHC 85

This case concerned the enforceability of atwo-year non-compete clause in the
employment contract of the plaintiff, Mr Tan Kok Yong Steve (“Employee”) with the
defendant, Itochu Singapore Pte Ltd (“Employer”), which extended to Vietnam and

the Philippines. The Employer is a multinational conglomerate with its headquarterin
Japanand operates around the world with over 200 affiliates. The Employee was in the
Employer’s cement trading business. The restrictive covenant restricted the Employee
from competing with the Employer and/or its affiliates in the countries and in the products
that the Employee was concerned with, for two years after leaving employment. After
leaving the Employer, the Employee continued to trade in cement and specifically targeted
the Employer’s clients in Vietnam and the Philippines, whom the Employee had formerly
dealt with while employed with the Employer.

The Singapore High Court upheld the enforceability of the restrictive covenant, holding
that the Employer had a legitimate interest to protect. The Employee had a “strong base of
customers” over which he had “knowledge and influence” - this is because the Employee’s
jobat the Employerwas to build rapport with the Employer’s customers and establish
trade connections on behalf of the Employer. With regard to the geographical restriction,
the Court held that it was reasonable; as the Employee had traded in the principal trading
cities in Vietnam and the Philippines, a restriction in those countries is justified. The

Court held that the restrictive covenant did not prevent the Employee from competing
with all of the Employer’s affiliates, but merely those which he had dealt with in Vietnam
and the Philippines. The inclusion of the Employer’s affiliates in the non-compete clause
did not make it unreasonably wide. The court also found that the temporal restriction is
reasonable. The cement trading business is a specialised industry (the employee himself
had taken 4 years to build up his customer connections). If the Employee could compete
with the Employer, it would be difficult for anewcomer to the Company to build up his own
customer connections.

Continued on Next Page
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Finally, the Court held that an injunction is necessary as the Employee had exhibited a
“blatant disregard” for his contractual obligations, with a clear intention to breach the
non-compete clause. He was employed as an exclusive agent of the Employer’s competitor
merely one day after leaving the Employer. Therefore, the Court ordered an injunction
against the Employee.

More...

Minichit Bunhom v Jazali bin Kastari and another [2018] 1 SLR 1037; [2018]
SGCA 22

This case concerned the issue of whether the appellant (“Appellant’), a foreign worker
who suffered injuries from anaccident which occurred when he was travellinginalorry
driven by the respondent (“Respondent”), was entitled to claim his medical expenses as
aspecial damages against the Respondent whose tortious act occasioned such expenses,
in light of the fact that the Appellant was a foreign employee holdinga work permit under
the EFMA and hence a beneficiary of certain obligations relating to medical expenses and
insurance imposed on his employer under the EFMR. The Court of Appeal held that while
there wasageneral rule under the EFMA that the employer of a foreign employeeis to be
responsible for the provision of the latter’s medical treatment, this did not have any bearing
on the separate question of whether a victim-foreign employee could recover the medical
expenses occasioned by a third-party tort from the tortfeasor. There was nothingin the
EFMA which suggested that it was intended to abridge the recovery of medical expenses by
avictim from tortfeasor and the victim. The court highlighted the distinction between the
employment and the tortious relationship. The duty of the employer to provide medical
coverage for his foreign employee isan incident of the employment relationship and is
governed by the EFMA. This was a distinct issue from the entitlement of the victim to

seek recovery from the tortfeasor, which is an incident of the tortious relationship and is
governed by the common law. As such, the Appellant was not precluded from recovering
damages from the Respondent simply because of the obligations of his employer to pay his
medical expenses under the EFMA.

More...

MOM advisory to employers of Indonesian foreign domestic workers on
Indonesian Embassy’s new performance bond requirement

On 8 May 2018,the MOM issued a press release explaining the new requirement fora

SGD 6,000 performance bond (“Performance Bond”) imposed by the Embassy of

the Republic of Indonesia (“Embassy”) in Singapore on employers who hire Indonesian
foreign domestic workers (“FDWs”). The MOM clarified that this was not a requirement
imposed by the Singapore Government and is separate from the SGD 5,000 security bond
which MOM requires all employers to purchase for every FDW hired. According to the
MOM, if notified by the employment agency in question, employers of new Indonesian
FDWs or who renew the passports of their current Indonesian FDWs will be asked to
purchase a Performance Bond guarantee from an insurer approved by the Embassy,and
signastandard employment contractissued by the Embassy. An employer could be liable
to pay the insurerasum of up to SGD 6,000 if the Embassy forfeits the Performance Bond,
but the specific conditions under which this would take place are unclear. The MOM has
told the Embassy and the Indonesian Ministry of Manpower that the Performance Bond
requirement is unnecessary. Employment agencies are required to provide explanations
and obtain written acknowledgement from affected employers of Indonesian FDWs

that they understand the implications of purchasing the Performance Bond guarantee

or signing the Embassy’s standard employment contract. The MOM will also be sending
an advisory to all existing employers of Indonesian FDWs to encourage them to read

and understand the terms and conditions before committing to the Performance Bond
guarantee or signing the standard employment contract, and to direct any questions to the
Embassy.

More...
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Hauque Enamul v China Taiping Insurance (Singapore) Pte Ltd and
another [2018] SGHC 118

This case concerned a claim made by a worker against his employer for work injury
compensation under the Work Injury Compensation Act (“WICA”). The worker was
injured and sent to the hospital when carrying pipes weighing 50 to 69 kilograms with a
co-worker. The MOM found in favour of the worker and awarded him compensation for his
injury. This decision was overturned on appeal by the employer before the Commissioner
for Labour (“Commissioner”), who dismissed the worker’s claim. The worker appealed
against the Commissioner’s decision before the High Court. In particular, to establish an
employer’s lability for compensation under the WICA, the worker has to prove that he has
suffereda personalinjury that has been caused by an accident, and that the accident arose
out of and in the course of employment. It was not disputed that the worker had suffered a
personal injury in this case. The main issue on appeal was whether the worker’s injury was
caused by anaccident, whicharose out of and in the course of employment.

On the question of what amounts to an “accident” under the WICA, the High Court cited
previous cases which held that an injury by accident within the meaning of the WICA
contemplatesan injury that was unexpected by the workman, which was caused or
contributed to by something done by or to the workman in the course of his employment.
In this regard the court found that the evidence is consistent with the fact that the injury
was suffered while the worker was carrying out the task of moving the pipes as he felta
sharp pain in his lower back while performing the task. The court highlighted that the point
thatan “accident” under the WICA is not limited to visually perceptible events such as
where the worker falls down alift shaft or where a crane drops its load or where a spillage
of corrosive liquids occurs, as the WICA contemplates that an “accident”is not limited to a
case where the incident and the physical aftermath can be readily perceived by the naked
eye.Onthe facts, the court held that the present case amounted to an accident within the
meaning of the WICA.

Ontheissue of whether the accident arose out of the worker’s employment, the court
noted that the WICA established a rebuttable presumption that,an accidentarising

in the course of an employee’s employment will be deemed to have arisen out of that
employment. The court held that there was a distinction betweenan accident arising in the
course of employment (i.e. it occurs while the employee is at work) and arising out of the
employment (i.e. itarises because of some intrinsic risk in the nature of the employment).
With the rebuttable presumption under the WICA, the court held that a claimant only bears
the burden of proving on a balance of probabilities that his injury was caused by an accident
thatarose in the course of his employment, which can be fulfilled by showing that the
accident occurred while he was at work. Once that is shown, the burden of proof shifts to
the employer to prove otherwise. On the facts, the court found that there was no evidence
to suggest that the worker did not carry out the work or that he did not sit down in pain
while carryinga pipe, a fact supported by medical reports. As such, the court held that the
worker had established on a balance of probabilities that the accident arose in the course of
employment and, by way of presumption, that the accidence arose out of the employment.

For the above reasons, the court held that the employer was liable to compensate the
worker under the WICA.

More...
Director jailed and fined for illegal labour importation and kickback offences

On 24 May 2018, a director of Aik Heng Contracts and Services Pte Ltd was sentenced to
20 months’imprisonment and a total fine of SGD 158,750 in the State Courts for illegal
importation of labour and collecting kickbacks. The MOM has also permanently barred the
director from employing foreign workers. The investigations revealed that the director
committed multiple EFMA offences from December 2014 to December 2016, including
fraudulently obtaining work passes for 10 foreign workers despite knowing that there

was no work for them, and subsequently collecting kickbacks from 8 of these workers

as a condition to maintain the validity of their work passes valid. The director collected
kickbacks amounting to approximately SGD 119,000. The court has made an order to
confiscate these illegal proceeds.

More...
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Public Prosecutor v Benny Liu [2018] SGMC 31

This case concerned the appropriate sentence to be imposed on the Defendant for

two charges of (i) furnishing information to an employee of the Ministry of Manpower
(“MOM”) that was false in a material particular in connection with an application fora work
pass for aforeign employee and of (ii) making a statement toan MOM employee that he
knew was false in a material particular. The Defendant was a director of Siam Shambala (Pte.
Ltd.) at the material time. In March 2016, he submitted to MOM an application for awork
pass for the company to employ Mr Noochpolintra Ratanachai (“Mr Noochpolintra”).
MOM rejected the application,and when Mr Liu appealed against the rejection, he was
informed to conduct his own verification of Mr Noochpolintra’s educational qualifications
using Dataflow. He then sent copies of Mr Noochpolintra’s educational qualifications to
Dataflow for verification and, in August 2016, he received a reply that they were not genuine.
In September 2016, Mr Liu altered the Dataflow report to reflect that Mr Noochpolintra’s
educational qualifications were genuine and sent the altered report to Mr Lee Chong Piow
(“Mr Lee”) from MOM. Checks by MOM with Dataflow revealed that the report submitted
by Mr Liu had been altered. On 10 October 2016, Mr Liu made a statement to Ms Ng Yen
Ting (“Ms Ng”) and confirmed that he had not altered, edited oramended the contents

of the Dataflow report that he had sent to Mr Lee. On 7 March 2017, Mr Liu confessed that
the statement given to Ms Ng was false. He made the false statement in the hope that Mr
Noochpolintra’s application would be approved and he would not get in trouble with MOM.
His false statement caused MOM to spend unnecessary time and resources investigating
the matter.

The Court found that a sentence of 10 weeks’ imprisonment for the first offence,and
2weeks’imprisonment for the second offence are appropriate and ordered that the
sentences run concurrently.

Hasan Shofiqul v China Civil (Singapore) Pte Ltd [2018] SGHC 128

This case concerned a dispute between a foreign worker (“Employee”) and his ex-
employer (“Employer”) over the rate of pay for work done on rest days and public
holidays, the calculation of the actual number of hours worked by reference to which
overtime could be assessed, and the Employee’s right to one-month notice for the
termination of his employment. During his employment, the Employee took on the role

of asite supervisor ata construction site. The dispute was heard before the Assistant
Commissioner for Labour (“ACL”), whose decision the Employee appealed against before
the High Court.

Onthe applicable rate of pay for work done within the normal hours of work on rest days
and public holidays, the Employer’s position was that the Employee is only entitled to the
flat contractual rate pay, whereas the Employee asserted that he was entitled to the rates
under Part IV of the Employment Act (“EA”). The ACL found for the Employer on the basis
that the Employee was employed in an executive position and could not rely on Part IV of
the EA. The court found that the applicability of Part IV turned on the question of whether
the Employee was employed in an executive position, which is to be determined by looking
atall the circumstances of the case. On the facts, the court stated that the fact that the
Employee was asite supervisor is insufficient by itself to conclude that he was an executive,
and aworker hasasupervisory role does not necessarily remove his status asa workman.
The court noted that the Employee did not have a diploma or possessed any specialised
skills or training, and the tasks that he performed did not go beyond regular on-site routine
administrative work. The court also found that the Employee was not in a position to

make decisions over firing, promotion etc of other workers. Hence, the court held that the
Employee was not employed in an executive position and Part IV of the EA will apply to the
calculation of his overtime pay.

Onthe actual number of overtime hours the Employee had worked, the ACL relied on the
Employer’s bored pile records (as the Employee was involved in bored piling work), instead
of the Employee’s own record of his overtime work to assess the amount of overtime pay.
The court noted that the ACL only took into account the additional hours worked ona

rest day or public holiday (i.e. work beyond the 8th hour of work), which the Employee
submitted was inconsistent with the EA. In this regard, the court suggested that the actual

Continued on Next Page
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number of overtime hours may be calculated with reference to the actual bored pile

records,and to apply an uplift to the hours of work by running through the time cards of
other workers, toolbox meeting forms (where available) and to compare them with the
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time cards of the Employee.
3 On the Employee’s right to one-month notice for the termination of his employment and
2
MAY

his claim for salary in lieu of such notice, the court found, on the facts, that the Employee
was indeed entitled to such notice,and the Employer had provided the requisite notice.
Hence, the court dismissed the Employee’s claim for salary in lieu of notice.

Inlight of the foregoing, the court remitted the matter back to the ACL for him to
reconsider the Employee’s claims.

More...

Government accepts National Wages Council’s recommendations for
2018/2019

On 31 May 2018, the National Wages Council (“NWC”) published its guidelines which apply
from1July 2018 to 30 June 2019, with the following recommendations on the wages of
workers,amongst others:

1. Wage Recommendations for All Workers:

SINGAPORE a. employerswho have performed welland have good business prospects should

reward workers with built-in wage increases and variable payments commensurate
with their performance;

b. employers who have performed well but are uncertain about business prospects
may exercise moderation for built-in wage increases, but should reward workers
with variable payments commensurate with their performance;and

31 c. employers have not performed well and face uncertain prospects may impose
MAY wage restraints, with the management leading by example,and should putin greater
efforts toimprove business processes and productivity.

2. Wage Recommendations for Low-Wage Workers:
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a. employers should grant built-in wage increases to low-wage workers in the form of
adollar quantum and a percentage, to give low-wage workers a higher percentage
built-in wage increase;

b. employers should grant a built-in wage increase of SGD 50 to SGD 70 for low-wage

Click here
toview
2017 edition

workers earning a basic monthly wage of up to SGD 1,300;and
c. employersshould grant areasonable wage increase and/or a one-off lump sum

payment based on skillsand productivity for low-wage workers earning more than
SGD 1,300 a month.

The NWC’s recommendations have been accepted by the government.

Good to know: More...
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Jurong Shipyard Pte Ltd fined for fatal accident at workplace
Note changes:

noaction
required

Wording: Jurong Shipyard Pte. Ltd. (“Jurong Shipyard”) was fined SGD 230,000 under
the Workplace Safety and Health Act for failing to take reasonably practicable measures
to ensure the safety of its workplace, which resulted in a fatal incident where aworker
was struck and caught between a gantry crane and a manifold. On 20 March 2015, a

Looking

Back safety coordinator and patrol man employed by a subcontractor of Jurong Shipyard was

JUN conducting safety checks near the manifolds located along the track of a gantry crane

which was in operation. The same employee was found unconscious between a utility water

Looking
Forward

supply manifold and the gantry crane’s track by a co-worker, and passed away from his
injuries on the same day. MOM'’s investigations showed that there were systemic failures
in how Jurong Shipyard performed the lifting operation using the gantry crane, which
ultimately resulted in the fatal accident.

More...
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Businessman jailed for eight months for molesting job applicant

On 18 June 2018, a businessman was sentenced to eight months’jail for molestinga
potential employee. 47-year old Md Gias Uddin Sarker who was showing a potential
employee how to use computer software told her how much he loved his wife and kids and
was not looking for“hot sex”. He went on to molest the woman four times at his Woodlands
Link office before paying hera $200 “salary” for the day, and leaving her “frozen, stunned
and scared”. The Deputy Public Prosecutor said that the victim had found out about the job
vacancy through her sister,and her mother had told her that Gias was “trustworthy”anda
“"very good man”. She then contacted Gias, a Bangladeshi 19 November 2015,and went on

to meet him at Yishun MRT station at around 2.30pm the next day. The woman testified that
there was no one else in the office when they reached there, and that later he sat beside her
so he could show her how to make entries to worker payroll timesheets ona computer. Gias
denied molesting the housewife, claiming that the victim and her husband implicated himin
the offences overafinancial dispute. He was convicted after an eight-day trial.

More...

850 enforcement actions taken against companies in enforcement
operation targeting machinery safety and amputation hazards

In Apriland May 2018, the MOM conducted an enforcement operation targeting machinery
safety to address hand and finger injuries at the workplace. During the operation, 380
inspections were conducted at 350 companies in the manufacturing, constructionand
marine sectors. The inspections revealed that the main contraventions were the lack of
machine guarding, failing to implement lock-out procedures during maintenance and
repair,and inadequate risk assessment relating to machinery safety. The MOM took

850 enforcement actions against 276 companies, including 6 Stop-Work Orders and 78
composition fines amounting to SGD 91,000.

More...

Directors and companies convicted for foreign workers housing offences
discovered during Geylang fire incident

On 22 June 2018, three directors and their respective companies were convicted under
the Employment of Foreign Manpower Act (“EFMA”) for housing foreign workers

in overcrowded private residential premises that did not comply with the Urban
Redevelopment Authority’s (“URA”) guidelines. The said employers had housed their
foreign workers at a shop house in Geylang since August 2014. On 6 December 2014, afire
broke outat the shop house, resultingin the death of 4 workers, with several others injured.
Investigations conducted by the Ministry of Manpower (“MOM?”) revealed that there were
22 foreign workers residing in the shop house, which exceeded the URA’s then prevailing
occupancy cap of 8 persons. As such, the employers had breached the Employment

of Foreign Manpower (Work Passes) Regulations, where they are required to provide
accommodation that comply with applicable regulations for their foreign workers. The
courtimposed a total fine of SGD 153,000 on the employers,and MOM barred them from
employing foreign workers.

More...

Salad Stop Pte Ltd v Simply Wrapps Express Pte Ltd and another suit
[2018] SGDC 174

This case concerned a claim by Salad Stop Pte Ltd (“Plaintiff””) against Simply Wrapps
Express Pte Ltd (“Simply Wrapps”) and two of the Plaintiff’s former employees, Antonio
and Sarili, who have since joined Simply Wrapps. Aotonio was employed by the Plaintiff as
akitchen supervisor,and was subsequently promoted to operations supervisor. He was
later employed by Simply Wrapps as F&B Outlets Chief Officer. Sarili was employed by the
plaintiff as a salad artist and was promoted to assistant kitchen supervisor. The Plaintiff’s
claim against the defendants were for breach of confidence/trade secrets, solicitation of
its employees, of whom 14 had joined Simply Wrapps, by Antonio and Sarili, with Simply
Wrapps being vicariously liable for their alleged solicitation, and conspiracy by the use of
unlawful means.

Continued on Next Page
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The Court found that there was no “confidential information” as there were no customers
lists, suppliers lists or contractors lists. The Court also found that the price lists, the raw
materials and ingredients of the salads were really public information for all customers, who
relied on the information to make purchase decisions. As regards the solicitation claim,

the Court found that the Plaintiff suffered no loss. Finally, the Court found that even if the
Plaintiff had succeeded in the proof of the factual elements of any of the claims (particularly
that for breach of confidence), the Plaintiff had failed to lead any substantive evidence of
any damages suffered by it.

Leiman, Ricardo &anor v Noble Resources Ltd & anor [2018] SGHC 166

This case concerned the issue of whether an employer’s exercise of discretion over the
award of benefits such as bonuses, shares and share options to the employee can be
challenged. The 1st plaintiff, Mr Ricardo Leiman, was employed by the 1st defendant, Noble
Resources Limited (“NRL”), as Chief Operating Officer and later Chief Executive Officer of
the 2nd defendant, Noble Group Limited (“NGL”). During his employment, he was awarded
shares and share options in NGL as part of his remuneration and was also paid an annual
discretionary bonus. The award of those benefits was determined by NGL's Remuneration
and Options Committee (“R&0O Commiittee”). Following disagreements between Mr
Leimanand the defendants, Mr Leiman resigned in October 2011. NRL and Mr Leiman later
enteredintoan Advisory Agreement (“AA”) and a Settlement Agreement (“SA”).

Under the AA, Mr Leiman was appointed as an adviser of NRL for a minimum term of nine
months in exchange for aretainer fee. The SA contained clauses which provided that (a)
Mr Leiman would be entitled to exercise the outstanding share options he held in NGL
provided that prior to the exercise, he had not acted in any way to the detriment of NRL,
and (b) the restricted sharesin NGL held by Mr Leiman and allaccrued dividends would
vest and become free of transfer restrictions provided that Mr Leiman did not act inany
way to the detriment of NRL. Both clauses provided that the R&O Committee would make
afinal determination in the event of any dispute. The SA also amended the duration of the
noncompetition clause in Mr Leiman’s employment agreement with NRL such that he was
restricted from competing with the defendants as longas the AA remained in force or for
nine months from 1 December 2011, whichever was longer.

In March 2012, due to evidence that Mr Leiman had engaged or was engaging in acts which
were in competition with, and detrimental to the interests of, the defendants, the R&O
Committee refused to approve the plaintiffs’ request to exercise share options and to
release any restricted shares to the plaintiffs. Mr Leiman then sued NRLand NGL in the High
Court where he asked for,among other things, declarations that the R&O Committee’s
decisions were invalid and that NRL was in breach of the SA as well as substantial damages.

The Singapore High Court held that where one party to a contract is given the power to
exercise adiscretion, the Courts will seek to ensure that such contractual powers are not
abused by implyingatermas to the manner in which such powers may be exercised. It held
that contractual discretion in employment contract is subject to an implied term that the
discretion is exercised rationally, not arbitrarily or capriciously, in good faith,and consistent
with its contractual purpose. The Court found that the R&T Committee’s decisions were
validly made because,amongst others, there were evidence and material relating to Mr
Leiman’s engagingin acts of competition against the interests of NRL as well as misuse of
confidential information.

More...

Ng Chin Siong v MTU Asia Pte Ltd [2018] SGDC 250

This case concerned an employee (“Plaintiff”)’s claim against its former employer
(“Defendant”) for loss of salary, year-end bonus and performance bonus. The Plaintiff
was employed by the Defendant as a Senior Manager, Gas Engines, under a Letter of
Appointment dated 23 February 2010 (“the Letter of Appointment”). The Plaintiff
worked for the Defendant for almost seven years, before his employment was terminated.
Under a letter of termination dated 10 February 2017, the Defendant terminated the
Plaintiff’s employment, with his last day of employment being on the same day. Clause 5 of
the Letter of Appointment provides for three months’ notice of termination or payment in
lieu of notice,and the Defendant has paid the Plaintiff three months’ salaryin lieu of notice.

Continued on Next Page
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The Plaintiff claimed that:

(@) The Defendant had acted in breach of the employment agreement, had breached the
duty of trust and confidence between employer and employee and had wrongfully
terminated the Plaintiff’s employment. The Plaintiff claimed that he was unfairly
rated asan under performer, even though the Plaintiff’s team members had met their
performance targets for the year 2016 and that the Plaintiff had constantly beenagood
performerand had met his sales targets for the years 2011 to 2015.

(b) The Defendant failed to comply with the Corrective Action Procedure and the
Grievance Procedure in the Employee Handbook, which constitutes an integral part of
the employment contract. The Corrective Action Procedure sets out the procedure
for verbaland written warnings to be given to poor performing employees before they
are terminated. The Grievance Procedure may be used by an employee who wishes to
appeal after receiving a written warning under the Corrective Action Procedure.

With regard to the loss of salary, the Court held that even if it were to accept the alleged
breaches claimed by the Plaintiff against the Defendant, the most the Plaintiff is entitled to
would be the salary payable for his contractual notice period. That sum has already been
paid by the Defendant to the Plaintiff and the Plaintiff is not entitled to any future salary
beyondthat. As for the Plaintiff’s claim for loss of year-end bonus and performance bonus,
the Court held that as the Defendant terminated the Plaintiff’s employment before the
payment date for both bonuses, no year-end bonus and performance bonus are payable to
the Plaintiff

More...

Li Cuidao v TTM Construction Singapore Pte Ltd and Figtree Projects Pte
Ltd [2018] SGDC 243

This case concerned whethera main contractor is liable for the injuries sustained by

an employee of asub-contractor at a construction site. The Plaintiff’s claim against the
Defendants is for injuries suffered by the Plaintiff arising from an accident at a construction
site, where the 2nd Defendant was the main contractor and the 1st Defendant was

the Plaintiff’s employer. This case only concerned the Plaintiff’s claim against the 2nd
Defendant, as judgment in default of defence had already been entered against the 1st
Defendant.

The Plaintiff submitted that the 2nd Defendant had failed in its duty to supervise the

works of the Plaintiff which were being carried out. The Plaintiff’s evidence is that there
was ho supervisor assigned to observe the Plaintiff and his co-workers at that time, when
regulation 60 of the Workplace Safety and Health (Construction) Regulations 2007
(“WSHCR?”) provides that the employer of or principal under whose direction any person
carries out any work involving the construction or dismantling of formwork shall appoint a
formwork supervisor and that no formwork structure shall be constructed or dismantled
except under the immediate supervision of aformwork supervisor.

The Court disagreed with the Plaintiff’s submission, holding that the Plaintiff and his co-
workers were employed by the 1st Defendant and the work that was being carried out by
the Plaintiff and his co-workers at the time of the accident was on the instructions of the
Plaintiff’s team leader who was also employed by the 1st Defendant. Accordingly, the 2nd
Defendant does not fall under the limb of “employer”in regulation 60, WSHCR. There is
also no evidence to show that the 2nd Defendant falls under the limb of “principal under
whose direction” inthat regulation. The Court concluded that there is no evidence of any
act or omission of the 2nd Defendant that caused the object to fall on the Plaintiff. There

is no evidence that the work that was being carried out by the Plaintiff and his co-workers
was under the control or direction of the 2nd Defendant. There is no evidence that the 2nd
Defendant rather than the 1st Defendant, was to supervise the work that was being carried
out by the Plaintiff and his co-workers. Nor is there any evidence that the presence of a
supervisor could have prevented the object from falling on the Plaintiff.

More...
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MOM prosecutes employment agency and personnel for advertising
foreign domestic workers on Carousell

The MOM prosecuted SRC Recruitment LLP (“SRC”) and one of its employees for placing
insensitive online advertisements of FDWs on online marketplace, Carousell, which cast the
FDWs inan undignified light.

SRC and the employee each faces 49 charges under the Employment Agencies Act (“‘EAA”)
foradvertising FDWSs in a manner akin toacommodity, as well as another 5o charges
underthe EAA for failing to ensure that SRC’s name and licence number were reflectedin
the advertisements. SRC also faces 4 charges under the EAA for submittingincomplete
authorisation forms signed by employers for authorising work pass transactions, 4 charges
under the EAA for failing to administer FDW safety agreements and 37 charges under the
EAAforfailing toissue itemised receipts to FDWs. If found guilty, SRC and the employee
may be fined up to S$5,000 and/or imprisoned for a term of up to sixmonths. SRC’s

licence has been suspended, while the employee, who was responsible for uploading the
advertisements, has been deregistered as an employment agency personnel under the EAA.

The MOM said that it expects all employment agencies to exercise sensitivity when
marketing their services,and to exercise a duty of care towards their clients (including
FDWSs). The MOM added that there are established guidelines on responsible advertising
which are well publicised, some of which can be accessed from the MOM website, which
employmentagencies are expected toadhere to.

More...

More...

Training centre principal sentenced to 10 months’imprisonment for
selling and falsely certifying course certificates

Abduljafar s/o Abdulkuthose (“Abduljafar”), the principal of a training centre, Vsafe
Training Consultant Pte Ltd (“Vsafe”), was sentenced to ten months’imprisonment

for fraudulently issuing 17 Building Construction Supervisor Safety (“BCSS”) course
certificates and safety passes between January 2016 and March 2016 without conducting
any lessons or assessments. BCSS isa compulsory training course for workers who are
assigned as supervisors in the construction industry. Under the law,an employer or the
principal should not allow any person to carry out oversight or supervisory workin a
worksite unless they have received adequate safety and health training to do so.

The MOM conducted investigations on Vsafe after it received information in March 2016
that Vsafe was involved in certificate milling activities, which revealed that Vsafe had an
unusually high volume of BCSS records uploaded on MOM’s Training Records System
between January 2016 and March 2016. The investigations also revealed that during the
said period, Abduljafar decided to sell BCSS certificates and safety passes to workers. Apart
from walk-ins by interested workers, Abduljafar also colluded with agents to reach out to
workers who were interested in purchasing the certificates and safety passes. The workers
each paid between S$200 and S$700 for these certificates and safety passes.

Continued on Next Page
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As the BCSS course provides the necessary workplace safety and health training for
supervisors-to-be in the construction industry, the MOM takes a serious view against such
conductand will press for custodial sentences against any perpetrators.

More...
Powerdrive Pte Ltd v Loh Kin Yong Philip and others [2018] SGHC 224

Powerdrive Pte Ltd (“Powerdrive”) is in the business of training military armour vehicle
drivers on training simulators and actual vehicles. Powerdrive commenced an action
against five of its former employees (the first to fifth defendents) for taking up employment
with Singapore Technologies Kinetics Ltd (“ST Kinetics”),a competitor of Powerdrive, in
breach of arestraint of trade clause (“ROT Clause”).

In relation to the first four defendants, Clause 5 of each of their letter of employment states:

“s. Confidentiality

You shall not, during the continuance of this Agreement or after its termination,
disclose, divulge, impart or reveal to any person or company any of the Company’s
clients’ information or confidential reports, processes, dealings or any information
concerning the business, finance, transactions or affairs of the Company which may
come to your knowledge during your employment hereunder and shall not use or
attempt to use any such information in any manner which may injure or cause loss
directly or indirectly to the Company or its business or may likely to do so.

Notwithstanding the above, you cannot work for a rival company and/or direct
competitor for two (2) years from your termination. Management reserves the right
to pursue on legal grounds ifthere is a breach of this condition.”

Accordingto Powerdrive, the fifth defendant had similarly been informed and had agreed
toasimilar ROT Clause found inan email which Powerdrive had allegedly sent to all its
employees.

The Court was of the view that the wide scope of the ROT Clause was not reasonable in
theinterest of the public, eveniif it could be argued that it was reasonable as between

each of the first five defendants and Powerdrive. It also found that the ROT Clause was
unreasonably wide in terms of the scope of work it sought to restrain the first to fifth
defendants from doing when employed by a rival. On the face of the ROT Clause, each
employee was prohibited from working for a rival regardless of the scope of his work with
his new employer, as the ROT Clause was not confined to working for arival in the same ora
similar capacity as that in which the employee was working when employed by Powerdrive.

With regard to the duration of the ROT Clause, the Court noted that the two-year duration
appeared to be arbitrarily selected by Powerdrive. Powerdrive had also not provided any
explanation for the period of restraint.

Having regard to the above, the Court was of the view that the ROT Clause was too wide to
be enforceable and struck out the claim by Powerdrive.

More...
M P Rama Rao A/L Padiyah v TCG Rengo (S) Limited [2018] SGDC 261

The Plaintiff commenced employment with the Defendants on 29 February 1988.0n 9
December 2016, after more than 28 years of service, his employment was terminated with
the payment of two weeks of salary in lieu of notice. The Plaintiff commenced an action for
wrongful termination on 2 February 2017 and also claimed for retrenchment benefits.

By an offer of employment from the Defendants dated 29 February 1988, the Plaintiff

was placed on athree months’ probation. During the probation, the employment may be
terminated by either party giving one week’s notice or salary in lieu thereof. The clause
further provided that “On satisfactory completion of the probationary period, termination
of service would require two (2) week’s written notice by either party or payment in lieu
thereof.” By a letter of confirmation dated 23 May 1988 from the Defendants, the Plaintiff
was notified that he was to be confirmed with effect from 29 May 1988 and that “As from
the date of your confirmation, the period of notice of termination of employment by either
party will be two (2) weeks, or salary in lieu of such notice.”

Continued on Next Page
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In relation to the Plaintiff’s claim for wrongful dismissal, the Court found that the Plaintiff
was terminated in accordance with the terms of his valid employment contract that
provided for two weeks’ notice or pay in lieu of notice. The Court held that save for his
own assertions, the Plaintiff did not furnish any credible evidence to establish that his
termination constituted wrongful dismissal, such as any breach of contract or lack of due
processes mandated by the law. The Plaintiff also did not call any witnesses other than
himself to support his assertions of wrongful dismissal. The Court further held that inany
event, even if there was a breach of contract, the Plaintiff was not entitled to payment of
further sums beyond the two weeks’ salary he received in lieu of notice.

In relation to the Plaintiff’s claim for retrenchment benefits, the Court held that
retrenchment benefits could not be implied into an employment contract. Further,
payment of any retrenchment benefit was at the unfettered discretion of the employer,
there being no statutory provision or any written law or any contractual term compelling
such payment. In light of the above, the Court found that the Plaintiff had failed,ona
balance of probabilities, to prove his case against the Defendants.

More...

Dinesh s/o Rajantheran v Public Prosecutor [2018] SGHC 255

Evotech (Asia) Pte Ltd (“Plaintiff”) claimed against its former directors for breach of
fiduciary duties in authorising payments to various parties after their removal as directors
of the Plaintiff. One of the defendants (“First Defendant”) brought a counterclaim
against the Plaintiff for salary and housing allowance payable for the notice period of his
termination as an employee of the Plaintiff.

The First Defendant was appointed as general manager of the Plaintiff pursuant to

a contract of employment dated 1 April 2016. Under the terms of the contract of
employment, the Plaintiff may terminate the employment of the First Defendant with three
months’ notice on grounds of redundancy or with two months’ notice if his performance is
not satisfactoryand not up to the Plaintiff’s expectations or if the First Defendant is found
to be, interalia, guilty of misconduct.

On 28 September 2016, the First Defendant received a notice of termination (“Notice”),
giving him two months’ notice of termination. The Notice alleged numerous serious
misconducts committed by him, including unauthorised disposal of fixed assets, invalid
authorisation of payment/fund transfer,and improper accounting treatment on the
disposal of fixed assets. After receiving the Notice, the First Defendant did not turn up

Continued on Next Page
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forwork, and filed a counterclaim for salary and housing allowance owed to him up to 28
December 2016 (taking his last day of employment as three months from the date of the
Notice).

The Court affirmed the common law position that where a contract of employment is silent
ontheissue of salary in lieu of notice, the employer is entitled to terminate the contract

of employment by paying salary in lieu of notice. The Court held that if the First Defendant
had turned up for work during the notice period, then he would be entitled to salary for
that period. However, it was clear that the First Defendant did not turn up for work upon
receiving the Notice,and hence could not possibly claim for such salary. For the same
reason, the First Defendant was not entitled to claim housing allowance during that period.
Finally, given the circumstances, it was irrelevant whether the First Defendant was entitled
to two or three months of notice. Therefore, the First Defendant’s counterclaim failed.

More...

Public Prosecutor v Chiew Kok Chai[2018] SGMC 70

Chiew Kok Chai (“the Accused”) faced 61 charges under the Employment of Foreign
Manpower Act (Cap 91A) (EFMA) and the Employment Act (Cap 91) (“EA”). During the
material period, the Accused and one Tan Yock Jeen (“TYJ”) were jointly managing the
operations of two companies called Wee Chong Construction (“Wee Chong”) and Wan Fu
Builders Pte. Ltd. (“Wan Fu”). The Accused was one of the registered directors of Wan Fu.
Wee Chongis a sole-proprietorship belongingto TYJ.

Atthe relevant time, the Accused was in charge of the operations of Wee Chong, including
the payment of workers’ salaries. However, the Accused intentionally facilitated Wee
Chong’s failure in paying the salary of one of its employees, amounting to $$1,400 for the
period between 1January 2015 to 31 January 2015. The employee subsequently terminated
his contract of service with Wee Chong. The Accused knew that the employee terminated
his contract of service with Wee Chong but did not ensure that Wee Chong paid the salary
due to the employee on the termination date.

The Accusedalso contributed to Wan Fu’s failure to pay its employees their salaries. During
the material period, Wan Fu faced financial difficulties and had defaulted in its salary
payments to its employees, with the consent of the Accused. The employees terminated
their contracts of service with Wan Fu for this reason, which resulted in the revocation of
their work permits by the MOM.

Additionally, the Accused, in his capacity as a director of Wan Fu, had arranged for Wan
Futo deduct salaries payable to four foreign employees as a condition for their continued
employment by Wan Fu.

Sometime in September 2014, the accused engaged in a conspiracy with TYJ for TYJ to
signand submit work permit applications in connection with the employment of three
foreign employees. It was agreed that TYJ would declare in the applications that the foreign
employees would be employed by Wee Chong when both the Accused and TYJ knew it was
not the case. The Accused and TYJ had intended for the foreign employees to be employed
by Wan Fu instead. At that time, Wan Fu needed construction workers for its construction
projects, but did not have the requisite foreign manpower quota. The Accusedand TYJ
agreed to make false declarations in the applications of the foreign employees so that they
could successfully obtain work permits as employees of Wee Chong but in fact perform
work for Wan Fu.

The Accused was sentenced to six weeks’ imprisonment and fined S$15,500. He was also
ordered to pay compensation in the global sum of S$18,000 (or in default of that, 6 weeks’
imprisonment), to the sixforeign employees who were victims of the offences.

More...
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Employment agency owner fined S$8,500 for bringing in underaged
maids

On 6 December 2018,an employment agency owner, Sherlyn Tay Li Wen (“Tay”), was fined
S$8,500 for bringing in two foreign teenagers to work as maids in Singapore. She pleaded
guilty to two counts of breaching employment licensing conditions.

The Ministry of Manpower (“MOM?”) mandates that foreign domestic workers (“FDWSs”)
in Singapore have to be at least 23 years old, but the teenagers were aged 15and 18,
respectively,at the material time. During its investigations, the MOM found that the
teenagers had sought the help of an agent in Myanmar to source for work in Singapore.
The said agent instructed them to say that they were 24 years old,among other things,
took avideo of each of them, and forwarded the videos to Tay. The agent also helped the
teenagers forge new passports with false dates of birth. During their medical check-ups
and the Settling-In-Programme (a mandatory one-day orientation for first-time domestic
workers), suspicions were raised about their ages due to their appearance. They were then
interviewed by MOM officers, who discovered that they were both underage. As such, the
MOM imposed a fine on Tay, who brought in the maids.

More...
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Increased Obligations to Respond to Sexual Harassment Complaints in
the Workplace

The Act on Employment Promotion and Vocational Rehabilitation for Disabled Persons
has beenamended to require annual training to improve employees’ awareness of disabled
persons to eliminate bias in the workplace, to create stable working conditions and expand
employment of the disabled. Violation of this training obligation may be subject toan
administrative fine of up to KRW 3 million.

The Ministry of Employment and Labor may also identify companies as good employers
inthe employment of disabled persons. Such companies would then enjoy favorable
treatment when enteringinto contracts with the state, local governments, and public
institutions for construction work, or to provide goods or services.

Decision to Amend Industrial Safety and Health Act

The Cabinet of Ministers passed an amendment to revise and reorganize the Industrial
Safety and Health Act. The key points of theamendment are as follows.

e  Thepurpose of the law has been expanded to include “workers”and “working
persons,” which encompasses special categories of workers such as delivery workers.

e  Companies withacertain minimum number of employees must establish a plan for
industrial safety and health for board approval.

e  Strengthened liability for contractorsin cases of outsourcing where contractors have
substantial control over workplace hazards.

e  Manufacturers orimporters of certain chemicals must submit materials safety data
sheets and submit to the Ministry of Employmentand Labor.

The amendments will become effective after 1year from the date of promulgation.

More...
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SC Appeal 79/2013 SriLankan Airlines Limited Vs Sri Lankan Airlines
Aircrafts Technicians Union [SLAATA] and Others

This was an appeal to the Supreme Court by the Petitioner against the Judgment of the
Court of Appeal which affirmed the award/order of an Arbitrator on an industrial dispute
raised by the SLAATA (a Trade Union).

Theissue referred to arbitration was whether the non-payment of what was referred to
inacollective agreement entered into by the parties in 1999 as the “13th month incentive
bonus” for the year 2001 to the employees of the company who were members of the
Union was justified and if not, to what relief they were entitled.

The Arbitrator held that the non-payment of the “bonus” was not justified and directed
payment to be made.

The company sought to quash the order of the Arbitrator by way of writ of certioraribut
Court of Appeal refused to issue the writ and in the result the award stood affirmed. In
appeal to the Supreme Court from this judgment, the employer’s position was that the
collective agreement entered into in January 1999 between the employerand the Union
expressly stated that “A 13th month incentive bonus may be payable each yearin the end
December payroll as per the rules and regulations that are announced each year at the sole
discretion of the management of the company to all employees.”

The company’s position was that the bonus was only payable at the discretion of the
employer that given the financial problems of the company it could not pay the said bonus
(and it was legally entitled to not do so) and that it could not do so due to the extremely
difficult economic conditions which prevailed in the year 2001 even though it had been
paying bonus until then for over 20 years.

The position of the Union was that after the change of the name of the employer from
“Air Lanka” to “Sri Lankan Airlines Limited” in 1997, the Chief Executive Officer by letter
dated 29/7/1999 informed the employees of the company that the terms and conditions
of employment they enjoyed with Air Lankaand also the already negotiated collective
agreement would remain unaltered by the change of name. The Unionalso contended
that the 13th month incentive had been paid continuously from 1979 for a period of 20
yearsand that it was a customary payment from the employer to the employee. It was
further contended that this was because, in fact, in the course of any year the employees
concerned actually worked 13 roster cycles. As regards the matter of losses, the Union
pointed out that the relevant year was the period 1/4/2000 to 31/3/2001 during which time
there had not been any loss of income or any drastic economic downfall of the Company.
It was contended that the employer had not used its discretion reasonably and on the
contrary had acted unreasonably and unjustly.

The Supreme Court having referred to the relevant provisions of the Industrial Disputes Act
noted thatany terms of the collective agreement become implied termsin the contract of
employment between the employer and the workmen.

The Court then went on to refer to the fact that in terms of the Act, when an industrial
dispute was referred to arbitration by an Arbitrator, the Arbitrator was obliged to “makeall
suchinquiries into the dispute as he may consider necessary, hear such evidence as may be
tendered by the parties to the dispute and thereafter make such award as may appear to
him to be just and equitable”. In this connection, the Court cited with approval a previous
judgment of a bench of seven judges in which it was held that “an Industrial Arbitrator is not
tied down and fettered by the terms of a contract of employment between the employer
and the workmen”.

The Court noted in particular that the payment for an extra month for each financial year
was paid at the end of each calendar year and that it was called the “13th month incentive
bonus” or named as such only after the collective agreement came into existence. While
salaries were paid in respect of each month for only 12 months to every employee, the
members of SLATAA being workers on roster cycles of 28 days in each month worked 13
lunar months.

Continued on Next Page
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Having considered these matters, the Supreme Court opined that that “this payment
which SLAATA has prayed for from the Arbitrator cannot be recognized as a payment on
which the employer can use its discretion and avoid payment because it is a payment the
employee has earned with his sweat having worked onaroster.”

The Court held that “even though Clause 13.1 of the collective agreement reads ‘at the sole
discretion of the management of the company’ the just and reasonable interpretation

of the use of the discretion of the employer should be in favour of the employee. It is
nothing but reasonable for the employer to recognize that that payment was something
the employee had worked forand earned.” It (the Court) further noted that eveniif the
employer was not ina position, economically, to pay the dues at that particular time of the
year -i.e. December 2001 - it was something that the workers had earned by the end of the
financial year by April 2001, payment of which was only put off by practice by the employer.
The 13th month payment was in fact not an incentive bonus but a payment which the
employees had earned.

In conclusion, the Supreme Court affirmed the judgment of the Court of Appeal - holding
that that Court had quite correctly affirmed award of the Arbitrator - and dismissed the
appeal of the employer.

More...

Shop And Office Employees (Amendment) Act, No. 14 Of 2018
Maternity Benefits (Amendment) Act, No. 15 Of 2018

Two Acts passed by the SriLankan Parliament on the 18th of June, 2018 amending the law
governing maternity benefits/leave. As provided for in the Maternity Benefits Ordinance
[MBO]and the Shop and Office Employees Act [S&OEA] respectively.

The amending Acts are the Shop and Office Employees (Regulation of Employment and
Remuneration) (Amendment) Act, No. 14 of 2018 ("S&OEAA 2018”] and also passed the
Maternity Benefits (Amendments) Act, No. 15 of 2018 ("MBAA 2018").

The law prior to theamendments provided leave for a total of 12 weeks under the MBO and
the S&XOEA, where the confinement results in the birth of a live child and the employee has,
atthat date no child or one child. In the case of any subsequent children, the entitlement
was to six weeks [MBO] and/or forty-two days [S & OE A].

The majoramendment is to provide for entitlement to the same amount of maternity
benefits/leave, regardless of the number of children the employee has at the date of her
confinement/birth of the child.

Theamendments to the MBO also entitle awoman worker’s leave, in consequence of any
confinement, to be in addition to any holiday or leave to which she would be entitled.

The amended laws now provide for maternity leave of a total of 12 weeks under MBAA 2018
and eighty four (working) days under the S&OEAA 2018.

Furthermore, the amendments to the S&OEA provide for two nursingintervals, in any
period of nine hours, if the child is under the age of one. The interval must be no less than
thirty minutes if a place for nursingis provided, or at least one hour if no place for nursing is
provided. This will be inaddition to any otherintervals provided to the employee.

More...
More...

Amendment to Minimum Wages in various trades

There are several Wages Boards decisions amending the minimum wages payable in the six
trades were notified, respectively, by Gazettes Extraordinary nos. 2080/20 to 2080/25 of 16
July2018. Theyare in respect of the following trades:-

1. Rubber (including tyre manufacture and rebuilding), Plastic,and Petroleum Resin
Products Manufacturing;

Baking;

Janitorial Services;

Security Services;

Textile Manufacturingand

oV B W

Printing.
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Inaddition to the above six trades,amendments to the minimum wages payable in three
more trades were notified, respectively, by Gazettes Extraordinary nos. 2081/48,2081/49
and 2081/50 all of 26 July 2018. They are in respect of the following trades:-

1. Garment Manufacturing;
2. Hoteland Catering;and

3. Retailand Wholesale.

Asian Hotels and Properties PLC (Formerly known as Asian Hotels
Corporation Ltd.). - Respondent - Respondent - Petitioner v. H.D.N.S.
Karunaratne - Applicant -Appellant - Respondent. SC (HC) LA 36/10

Inthis case, the Applicant (Employee) sought reinstatement by way of relief fromthe
Labour Tribunal on the ground that his services had been unjustly terminated by his
employer (the Respondent - Respondent - Petitioner).

Atthe conclusion of the inquiry, the Tribunal found that the termination was unjust but did
not make order for reinstatement - since the employer had lost confidence in the employee
-and instead awarded a sum of Rs. 189,156 (being 44 months’ salary —i.e. 4 months’salary,
which was Rs.4,299 per month, for each year of service of 11 years) as compensation.

The Applicant appealed to the High Court for an order of reinstatement or, in the
alternative, enhancement of compensation and the High Court, stating that the criteria
relied upon by the Tribunal were not clear, ordered that the Applicant be compensated by
payment of 12 times the salary he would have earned for ayear and also that he be paid the
salary he would have earned until the judgment of the High Court. The sum awarded by
the High Court was Rs. 662,046 - the computation of which, the Supreme Court observed,
“appears to be mathematically inaccurate”. The Supreme Court, however, did not find

it necessary to “delve” further into that matter - no doubt in view of its finding, which is

referredto below.

The Supreme Court held that the enhancement (by the High Court) of the compensation

awarded by the Labour Tribunal was erroneous and observed, inter alia, as follows -

“..inan appeal against a Labour Tribunal decision on compensation there can be no
question that the Appellate body has two questions to answer. Firstly, whether the
appellant has discharged the burden of proving financial losses; Secondly, whether there
isaglaring failure on the part of the Labour Tribunal to evaluate the said evidence to the
effect that compensation remains substantially unsupported. It is only if both questions are
answered in the affirmative, .... could the appellate body venture to review and substitute

the compensation, where substitution is necessary.”

The Court, having noted that the Applicant had not established losses before the Labour
Tribunal further observed that :-

“.the burden is squarely on the employee to adduce sufficient evidence to enable the
Tribunal to decide the loss the employee had incurred. It is only when the employee
discharges the burden could the Tribunal proceed to determine the equitable amount of

compensation based on the whole gamut of evidence led by both parties.”

The Supreme Court, however, (possibly since the employer had not appealed against the
quantum of compensation awarded by the Tribunal), did not make any observations on
the question of compensation of four months’ salary per year of service awarded by the
Tribunal itself, despite the fact that the employee had not established any loss suffered by
him in consequence of the termination of his services.

More...
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W.A. K. Sanjeeva Kumarav. Kuruppu - Supreme Court SC Appeal 202/2015

The Applicant-Appellant (“the Applicant”) had been employed by the Respondent-
Respondent (“the Respondent”) from August 2006 until his services were terminated by

the Respondent on 1st March 2011.

The Applicant made an application for relief in respect of the alleged unlawful termination
of his services to the Labour Tribunal under section 31B(7) of the Industrial Disputes Act in
terms of which an employee whose services have been terminated by his employer could
make an application for relief in respect of such termination.

The Respondent’s position was that the Applicant was an independent contractor and not
an employee and that, as such, he could not maintain the application.

The Labour Tribunal held that the Applicant was an employee and not an independent
contractor, that the termination of his services was unlawful,and awarded a sum of Rs.
337,500 as compensation. The Respondent appealed to the High Court which allowed the
appeal and setaside the order of the Labour Tribunal.

The Applicant, (having obtained special leave to do so), appealed to the Supreme Court,

which noted the following facts:
a) itwascommon ground that there was no written contract between the parties.

b) theRespondent’s position was that he worked as a contractor for the Ceylon Electricity
Board; that when he did obtain such contracts, he sub-contracted the work to 3rd
parties and shared the profitand that, in the circumstances, the Applicant too was an

independent contractor.

c) Ontheother hand,the Applicantasserted that he and other “workmen”, (i.e.
employees), who worked for the Respondent gathered at the house of the Respondent
every morning to obtain instructions regarding their daily work - whether they were
clearingthe main lines or giving connections to houses - and also reported back to the
Respondent at about 5.30 p.m. Further, the equipment used by them was supplied by
the Respondent. The Applicant’s position was that he was subject to the directions and

control of the Respondent.

d) The Applicantalso producedadocument which was,admittedly, in the handwriting
of the Respondent, which referred to payments made for clearing electrical lines
and supplying electricity during the period 2006 -2007. The name at the top of the
document was “Sanjeewa”. The Respondent’s position was that this document had no
connection to the Applicant but referred to monies reserved for the vehicles.

e) ThePresident of the Labour Tribunal had considered the positions of both parties and
had rejected the Respondent’s position and had also observed that the Respondent
had kept no proper record of payments made to his employees till July 2011 - after the

termination of the Applicant’s services.

Onthe centralissue of whether the Applicant was an employee or an independent
contractor, the Supreme Court having referred to several of its own previous decisions
and also one decision of the Court of Appeal, held that the Applicant was an employee. In
arriving at this decision, the Supreme Court was mindful of the degree of control found by
the Labour Tribunal to have been exercised by the Respondent over the Applicant. It (the

Supreme Court) further stated that:-

“The Appellate Courtsare reluctant to interfere with the findings of Trial Courts including
the Labour Tribunal, unless aserious miscarriage of justice has taken place when the
Tribunal was analyzing the evidence and the law relating to its findings”.

As regards the judgment of the High Court, the Supreme Court observed that the learned
High Court Judge had failed to appreciate the role of the High Court in an appeal process
and had merely given his interpretation to the evidence led before the Labour Tribunal and

interfered with the finding on mere questions of fact.
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Agarapatane Plantations Limited v. G. Kothandan - Supreme Court SC
Appeals 164/2011and 165/2011

The Applicant-Respondent-Respondent (“the Employee”) had beeninitially employed by
the Respondent-Appellant-Appellant (“:the Employer”) asa Secretary (Security) by the
Employer and was subsequently promoted to the post of Assistant Manager in 1995. He was
thereafter sent on retirement on reaching the age of 55 years.

The Employee sought relief from the Labour Tribunal in respect of the aforesaid
termination of his services and the Tribunal awarded one year’s salary as compensation.

Both parties, being dissatisfied with the order of the Tribunal, then appealed to the High
Court -which allowed the appeal of the Employee and enhanced the compensation to five
years’salary. The Employer sought leave to appeal against both the dismissal of its own
appeal against the award of one year’s salary by the Labour Tribunal and enhancement of
the compensation to five years’ salary by the High Court. Leave to appeal being granted,
both appeals were then taken up by the Supreme Court together (as one appeal).

Before the Supreme Court, the Employer relied heavily on the letter of appointment (A9)
issued to the Employee when he was promoted to the post of Assistant Manager in 1995,
which letter stipulated (in clause 11 thereof) as follows :-

“Retirement: You will stand automatically retired on reaching the age of 55.”

The Employee, on the other hand, relied on two documents marked A3 and As respectively.

Asregards A3, the Employer contended that that document, issued in January 1994,
one and a half years prior to letter of appointment Ag could not supersede the specific
condition contained in the latter and that, inany event, the Employee could not claim
the benefit under paragraph 2 of A3 due to his own omission to give the required notice
(of request for extension) six months prior to the date of retirement. As regards As, the
Employer argued that it had no bearing since it had beenissued by the State Plantations
Corporation.

The Supreme Court, in considering A3and As, noted in particular the following matters:-

As, issued by the State Plantations Corporation in October 1991, had reference to the
outcome of adiscussion between the Minister-in-Charge of Plantation Industries and
some Trade Unions in the same sector which stated, inter alia, that “Estate workers”
would be allowed extensions up to the age of 60,and “other members of the staff”
would be given extensions beyond the age of 55, if their work and conduct had been
satisfactory and they were in good health, and provided there was no surplusin the
relevant grade. It further stated that request for extension should be made sixmonths
prior to the date on whichit fell due.

Observingthat the matters referred toin As with regard to extensions of service

had been adopted by the Employer by A3, dated 16.01.1994, the Court rejected the
Employer’s contention that A5 had no bearing on the issue of extensions for Employees
of the Company.

The Court then went on to observe that while As referred to many matters - one of
which was extensions - A3 was the more important document, since it was specific

to extensions of service. It was further observed that even though A3 contained a
mandatory requirement for the Employee concerned to make application for extension
sixmonths prior to the date of retirement, the same document also provided in the next
paragraph that, (irrespective of whether an application was made by the Employee), the
Management should give the Employee one year’s notice of termination on reaching
the age of retirement and informing him of the need to hand over vacant possession of
official quarters on or before the due date or, if it was intended to limit the extension to
one year only, such intention should be intimated in writing to the Employee.

The Supreme Court held that the Labour Tribunal had rightly concluded that since such
notice of intention to terminate and the need to hand over official quarters etc. had not
been given by the Employer, there was a legitimate expectation by the Employee that his
services would be extended for one year when he reached the age of retirementand that,
accordingly, the award of one year’s salary was correct.

Continued on Next Page
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As regards the enhancement of compensation to five years’ salary by the High Court, the
Supreme Court observed that the High Court had decided to do so merely for the reason
that the appeal had taken more than four years and the Employee, having by then reached

the age of 60 years, would not be able to find alternate employment. The Supreme Court

noted that the provision for extension in both A3 and A5 was limited to one year and that

further extensions would be considered only thereafter.

Inthe result, the Supreme Court set aside the order of the High Court and affirmed the

judgment of the Labour Tribunal.

CONTRIBUTED BY: John Wilson Partners
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The Executive Yuan promulgated in its Yuan-Tai-Jiao-Zi-1070002554
Order the “Act for the Recruitment and Employment of Foreign
Professionals” that was announced on 22 November 2017, which entered
into effect on 8 February 2018.

2018

The key points of the law is as follows:
. Loosening of employment, visaand residence rules
1. Foreign professionals

1. Issuance of “employment-seeking visas”: A stay of up to six months for foreigner
needingan extended period of time to look for professional work in Taiwan (Article

19).

2. Oncethe foreigner has obtained permanent resident status from the National
Immigration Agency, Ministry of the Interior, he or she is no longer required to stay
at least 183 days peryear in Taiwan (Article 18).

2. Foreign professionalsin particular fields

1. Foreign professionals in particular field may apply to the National Immigration
Agency, Ministry of the Interior foran Employment Gold Card, which combinesa
work permit, resident visa, Alien Registration Card and a re-entry permit, foraterm
of one to three years, which may be renewed upon expiry. This provides greater
convenience in the freedom to seek employment, enter into employment and
switch employment (Article 8).

2. Extension of the term of work permit for foreign professionalsin particular fields:
The term of work permits for foreign professionals in particular fields has been
extended from a maximum of three to five years, with renewal possible upon
expiration (Article 7).

TAIWAN ; o . : .
Il. Relaxed rules on parents, spouses and children visits and obtaining resident rights

1. Loosened rules on spouses and children applying for permanent residence: In
reference to international norms and human rights protection, for aforeign
professional who has obtained permanent resident status, his or her spouse, minor
childrenand adult children with disabilities may apply for permanent residence after
continually residing in Taiwan for five years, with no financial capability certification
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required (Article 16).

2. Relaxation onrulesfor jointapplication of permanent residence by the spouseand

Click here
toview
2017 edition

children of high-level professionals: Pursuant to the amendment suggestionsin
Article 25 of the Immigration Act, for the spouse, minor children and adult children
with disabilities of a high-level professional, they may all jointly apply for permanent
residence at the same time (Article 15).

3. Work permits for adult children staying in Taiwan: For a foreign professional who

has obtained permanent resident status, if his or her adult children are eligible for
Good to know:
follow
developments

extended stay, they may apply for their own work permits pursuant to Article 51 of
the Employment Service Act (Article 17).

Ill. Pension, health insurance and tax benefits.
Note changes:
noaction
required

1. Strengthen protection of the pension of workers.

1. Foreign professionals who have received permanent resident status may apply
the new pension scheme under the Labor Pension Act (Article 11).

Looking

Back 2. Thespouse, minor childrenand adult children with disabilities of a foreign

professional are no longer subject to the six-month wait period for national health
insurance once they have obtained residence documents (Article 14).

Looking
Forward

3. Taxbenefits: First-time foreign professionals in particular fields who also earned
NT$3 million per year may, for the next three years, enjoy tax exemptions for
portions of income above the threshold to be calculated in half of itsamount
(Article 9).

More...
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Aworker’s request to an employer for unpaid child care leave because
of the need to raise two or more children personally is considered to
bea “proper reason” under the proviso Article 22 of the Act of Gender
Equality in Employment.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-4-Zi-1070130162
Issue date: 12 February 2018

Key points:

Article 22 of the Act of Gender Equality in Employment provides that a worker whose
spouse does not work cannot apply for unpaid child care leave unless thereis a proper
reason as the spouse who does not work is able to take care of his/her families. Itis
recognized that because asingle parent may not be able to take care of multiple children
alone, if the worker also needs to take unpaid child care leave in assisting to raise the
children, then the worker’s request for unpaid child care to the employer shall be deemed
asa“proper reason” under the above proviso to Article 22 of the Act of Gender Equality in
Employment.

More...

Regarding the transfer of pension reserves of the Taiwan branches of two
foreign companies who are engaged in a merger overseas

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Fu-3-Zi-1060136515
Issue date: 14 February 2018

Key points:

When two foreign companies engaged in a merger overseas, their Taiwan branch
companies willalso merge. Because Article 15 of the Business Mergers and Acquisitions

Act do not apply when two foreign companies are involved, the pension reserves of the
dissolved Taiwan branch company may not be simply transferred for the surviving or the
new company to assume accordingly. If there areanyamounts remainingafter payingthe
pensions and severances to employees not retained decided by the newand old employers,
the newand old employers shall negotiate to have the old employer transferred the
amountin its pension reserves to the pension reserves established by the surviving or new
company.

More...

Explanations regarding the preferential retirement plan enacted by a
business entity to an employee moving between affiliate companies by
combining the seniority accumulated, as well as the handling of a request
to access the pension reserves to make such pension payments.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Fu-3-Zi-1070135081
Issue date: 21 February 2018

Key points:

A preferential pension program in which an employer combines the past position
seniorities of an employee who uses the new pension system so that it pays pension to
such employee based on the old pension system results in an issue: While the system is
more favourable to the employee than the law requires as a result of private law contract
negotiations over the pension payment, the employer is not obliged to performthe duty
under public law to contribute to the pension reserve, and if consent to using the fundsin
the pension reserves is approved, it may affect the rights of workers under the old pension
system. Asaresult,the employer should make payment from other funding sources and
not pay from the pension reserves from the current or previous positions.

Continued on Next Page
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The Ministry of Labor amends the “Guideline Principles for Labor
Dispatch Rights” and “Matters to be Contracted or Prohibited from
Contract in Dispatch Labor Agreements”

2018

The Lao-Dong-Guan-2-Zi-1070125576 Order issued by the Ministry of Labor dated March
9,2018 announced the amendments of the “Guideline Principles for Labor Dispatch
Rights” and “Matters to be Contracted or Prohibited from Contract in Dispatch Labor
Agreements”.

The key points of the amendments are:

1. To protect the freedom of employment of employees, and to prevent the dispatching
entity from forcing employees to stipulate “minimum service” and “post-departure
9 non-compete obligation” agreements and thereby limiting the employees’ ability to find

MAR amore fixed position, if the dispatching entity does not meet the legal requirements
forthe above terms, it cannot require the employee to pay a penalty for breach during
the time the employee is dispatched if the employee chooses to become an official
employee of the entity that he/she is dispatched to; nor shall the dispatching entity
prohibit the employee from takinga position at the entity that he/she was dispatched
foracertain period of time after the termination of the labor agreement.

2. Requiringemployees to work on rest days shall require the employee’s consent to
protect the employee’s rights. The wages and hours of such work shall be stipulated in
the dispatchagreement.

3. Theentity thatthe employeesare being dispatched shall take responsibility in setting up
the safety and sanitation equipment around the workplace and providing compensation/
damages through insurance planning to protect the employees’ labor rights.

Explanations on the calculation of wages and work hours in the event
employees working on a rest day on the employer’s request encounter

TAIWAN natural disasters, incidents or other unexpected emergencies

Key points:

1. Inthe event employees had previously agreed to work on a rest day per the request of
the employer, but on that rest day, there occurred a natural disaster which caused the
head of the district where the work site, the employee’s residence or any place that the
employee must travel through in his/her commute is located to declare the suspension
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of business according to the Regulations Governing the Suspension of Businesses and
Classes because of Natural Disasters, the employee does not have to arrive at work,
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and the employer should not treat employees as absent from work, late for work or
force employees to take personal leave or other kinds of leave, or take any sanctions
against the employee, including requiring the employee to do make-up work, withhold
bonuses for attendance, terminate the employment agreement, etc. If the employee
had already started work at the work place on a rest day and, due to the natural disaster,

14 the employee decided to stop working or the employer requested the employee to
Good to know: MAR stop working, as such suspension is not attributable to employees, the employer must
follow still pay the overtime wages for the hours that the employee has already worked as

developments specified under Article 24, Paragraph 2 of the Labor Standards Act; those hours that the

employee has already worked shall be calculated as part of the total overtime working

Note changes: hoursinamonth (which is subject to the restrictions of Paragraph 2 of Article 32 of the
noaction Labor Standards Act)
required e .

2. Ifthe occurrence ofanatural disaster, incidents or other unexpected emergencies
causes an employer to request an employee to work on a rest day, in addition to paying

Looking

Back wages for the hours that the employee has already worked pursuant to Article 24,
Paragraph 2 of the Labor Standards Act, those working hours are not counted underthe

statutory cap stated in Article 32, Paragraph 2 of the same.

Looking
Forward

3. Asworkingonarest day is by nature an extension of working hours, if the employer
requested such work due to a natural disaster or other unexpected event, the employer
is required to notify the union, or if there is no union, the local competent authority,
within 24 hours of the commencement of work, as well as provide the employee with

appropriate time of rest afterwards.
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Explanations for the calculation of leaves, work hours and wages in the event the employer
had previously obtained consent from an employee to work on a rest day, but the employee
turned out to be unable to provide service on that day

Key points:

1. Whetheran employee should work on a rest day,and for how long, are matters to be
decided between the employer and the employee as a business internal management
matter. Once the employee had consented to provide service, he/she has the obligation
to provide service on that day. If the employee turned out to be unable to do so on the
agreed day for personal reasons, the employee must inform the employer. Unless
otherwise agreed by the parties to discharge the obligation to provide serviceon a
rest day, the hours that the employee could not provide service may be taken asaleave
depending on the reason for the absence pursuant to the Regulations of Leave-Taking
of Employees and other laws and regulations.

2. lItishighly suggested to stipulate the rules for the above situation (including the
notice procedures and whether the employee shall take leaves, etc.) in the collective
agreement, employer agreement or work rules so that the parties may have awritten
reference.

3. Unlessthe absence was caused by a natural disaster or unexpected incident, the
total extended work hours as stipulated under Article 32, Paragraph 2 of the Labor
Standards Act shall be calculated based on the actual hours that the employee had
provided service on the rest day. For wages, in addition to regular pay, the hours that
the employee had provided service on the rest day shall be calculated per Article
24, Paragraph 2 of the Labor Standards Act, and the pay for the leave taken shall be
calculated on the rest day extra pay standard.

Explanations regarding the time limit of annual leave deferrals
Key points:

1. The employer may discuss with a union or at a labor-management conference regarding
the time limit of deferrals or how deferrals may work, or to negotiate a general rule.
However, each individual request for deferral shall still require the consent of both the
employerand the employee before it may be carried out. A decision by the employer to
defer without exception all untaken annual leave to the following year at that time is not
consistent with the law.

2. Anegotiated arrangement to defer annual leave for aterm of less thanayearis
acceptable (e.g,,a3-month deferral);itis also acceptable to further defer for the same
duration (e.g., a second 3-month deferral negotiated upon the expiration of the first
3-month deferral), provided that the leave must be used by the last day of the following
year. Leavethat has been deferred to the following year but remains untaken at the last
day of the following year can no longer be further deferred,and the employer shall pay
wages to the employee in compensation for such untaken leave.

Explanations regarding whether the wages for deferred leaves not taken
should be included in the calculation of average wages

Key point:

While deferred leave that has yet to be taken even at the end of the following year or
because of the termination of the employment agreement shall be converted by the
employer to wages, how such wages are regarded in the calculation of average wages

shall first depend on whether “the end of the original year for the annual leave” took place
within 6 months of the date of the calculation of average wages as such wages are in nature
the compensation (forannual leaves not taken) in the original year. Ifit does fall within

6 months, as the law is silent on how much of the wages in lieu of leave not takenin the
original year shall be included in the calculation of average wages, it is up to the employer
and the employee to negotiate an arrangement. Ifit falls outside of the 6-month period,
then such wages shall not be included in the calculation of average wages.
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Interpretation of “transnational enterprise” in Article 5, Item 3 of
the “Work Eligibility Requirements for Foreigners Engaging in the
Occupations Under Article 46, Paragraph 1, Subparagraphs 1-6 of the
Employment Service Act and the Review Guidelines”

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Fa-Guan-Zi-1070508252
Issue date: 2 July 2018

Accordingto Article 5, Item 3 of the “Work Eligibility Requirements for Foreigners Engaging
inthe Occupations Under Article 46, Paragraph 1, Subparagraphs 1-6 of the Employment
Service Actand the Review Guidelines”, as the foreigners having worked at a transnational
enterprise for at least one year before coming to work in Taiwan are eligible for the
specialized or technical occupations under Subparagraphs 1 of Article 46, Paragraph 1 of
the Employment Service Act, the term “transnational enterprise” is hereby definedas an
economic entity with branch offices or subsidiaries in two or more countries, on which
the parent company can effectively controland manage in conductingits productions
and business operations that spans across countries. While the parent company may be
located inanother country, Hong Kong or Macao with branch offices or subsidiaries in
Taiwan, or that the parent company may be located in Taiwan, such entity would further
need to meetany one of the following:

1. Globalassets of more than US$2 billion in the year prior to the application

2. Holdsacertification letter from the Industrial Development Bureau, MOEA concerning
the scope of business operations conducted by the headquarters entity

3. 100 o0r more employees in Taiwan, with at least 50 holdinga vocational school degree or

higher

Net annual domestic operational income of more than NT$1 billion

Net annual regional operational income of more than NT$1.5 billion

RN

6. Other conditions specifically agreed to by the Central Competent Authority and the
central competentauthority for the industry that the enterprise s in.

This circular is effective from 2 July 2018.

Interpretation of the conditions that are “specifically agreed to by the
Central Competent Authority and the Central Competent Authority
for theindustry that the enterpriseisin” in Article 36, Subparagraph

5 of the “Work Eligibility Requirements for Foreigners Engaging in the
Occupations Under Article 46, Paragraph 1, Subparagraphs 1-6 of the
Employment Service Act and the Review Guidelines”

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Fa-Guan-Zi-10705092461
Issue date: 24 July 2018

Accordingto Article 36, Subparagraph 5 of the “Work Eligibility Requirements for
Foreigners Engagingin the Occupations Under Article 46, Paragraph 1, Subparagraphs
1-6 of the Employment Service Act and the Review Guidelines”, if an employer is known
to have made actual contributions to the domestic economic growth, or has been
specifically recognized as a sui generis case by the Central Competent Authority and the
Central Competent Authority for the industry that the enterprise of the employer isin, the
employer may hire foreigners to engage in certain professions (such as foreigners can be
employed in the real estate agencies,immigration service organizations, environmental
protection work, manufacturing industry and wholesale business). Asaresult, the term
“specifically agreed to by the Central Competent Authority and the Central Competent
Authority for the industry that the enterprise is in” means that the enterprise meets any
one of the following conditions:

1. Isrecognized as a business which meets “the principle of recognizing startup businesses
with innovation capabilities” within the HeadStart Taiwan Project,and can provide
supporting documents evidencing that it has been established under Taiwan Company

Continued on Next Page
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Act or Business Registration Act for less than 5 years as well as meetingany one of the
following:

(1) Hasreceived domestic or foreign venture capital investment of more than NT$2
million

(2) Islistedamong the Go Incubation Board for Startup and Acceleration Firms (GISA)
setup by the Taipei Exchange (GreTai Securities Market)

(3) Has obtained aninvention patent in Taiwan, or has received the invention patent
through atransfer by the holder of a Taiwan invention patent, or s licensed to
practice the patent by the patent holder, and such license has been registered with
the TIPO

(4) Has established a presence inthe International Taiwan Startups Stadium permitted
by the Executive Yuan or any incubator institution directly operated or cooperated
by the MOEA, or any other incubator institution that has been recognized as in good
standing by the MOEA in the past three years

(5) Theapplying enterprise or its responsible person has received awards ina
recognized domestic or international innovative design contest

2. Isanenterpriseinthe AsiaSilicon Valley, biotechnology, green energy, smart machinery,
national defense, new agriculture, sustainable development or other “5+2” industries
and can provide relevant supporting documents.

This circular is effective from July 24, 2018.

Amendment to the businesses under Paragraph 4 of Article 36 of the
Labor Standards Act.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-3-Zi-1070131130
Issue date: 6 August 2018

Article 36, Paragraphs 4 and 5 of the Labor Standards Act provide for a special exception to
certain employers with the consent of the Central Competent Authority with jurisdiction
over the business designated by the Central Competent Authority, and with consent of
alabor union, orifthereis no labor union exists in a business entity, with the approval

of alabor-management conference (when an employer has 30 or more employees, he/
she shall reportit to the local competent authority for record), in making adjustments to
regular leaves within a seven day period. Thisamendment was made to widen the types
of employers,and the relevant special circumstances, that entitle them to apply for such
exception after representatives from the relevantindustries and sectors presented their
comments regarding Article 36, Paragraphs 4 and 5 of the Labor Standards Act to the
Ministry of Labor in person.

The additional types of employers and the relevant special circumstances are:

1. Employees of maritime contractor shippers and maritime transport companies that are
overseas, on vessels or engaged in periodical ship repair.

2. Employees of news publishers, magazine (including periodical) publishers and
broadcast TV that are conducting interview work overseas and are restricted by the
professional and interview conditions (such as field of expertise, language, equipment,
technique, designated interview, limited number of press pass,and quota control).

3. Employees of maritime transport companies, shipping agent companies, ground
transport container terminals operations of ground transport management companies
and companies providing service activities incidental to water transportation
(excluding tally companies) responding to inclement weather, sea conditions or cargo
transport operations.

4. Employees of butcheries in response to animal vaccination measures or adjustments to
sales of livestock (such as the adjustment in cooperation with the agricultural authority
due to overproduction).
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Regarding the availability of unpaid child care leave stipends for parents
raising two or more children under the age of three

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Bao-1-Zi-1070140346
Issue date: 8 August 2018

Article 11, Paragraph 1, Subparagraph 4 of the Employment Insurance Act regarding parental
leave stipend allows the insured employee with one year of insurance enrolment or more
toapply for unpaid child care leave stipend if he/she has children under three years of age,
and is on parental leave without pay according to the regulation of the Gender Equality in
Employment Act. Article 19-2, Paragraph 3 of the same further states that if both parents
areinsured, they must separately apply for the unpaid child care leave stipend instead of
simultaneously. However, in consideration of balancing the needs of the insured parents
on unpaid leave for child care and the principle of not providing duplicate social insurance,
if the parents are employed individuals enrolled in employment insurance and are raising
two or more children under the aged of three (such as twins or multiple births), if they meet
the conditions to receive the unpaid child care leave stipend and are applying for unpaid
child care leave at the same time, an exception is made to allow the parents to apply at the
same time for receiving the unpaid child care leave stipend for different children and still
remain enrolled in social insurance; parents raising one child under the age of three must
still comply with Article 19-2, Paragraph 3 of the Employment Insurance Act with regard to
the unpaid child care leave stipend.

The Ministry of Labor announces an amendment to the “Common
Principles for Imposition of Fines on Violations of the Labor Standards
Act”

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-1-Zi-1070131223
Issue date: 4 September 2018

Effective 1 October 2018,a company listed on the Taiwan Exchange or OTC that is found in
violation of Articles 32,34 or 36 of the Labor Standards Act (provisions regarding overtime,
rest periods and the rotation of shifts for workers on shifts,and rules regarding regular
leaves and holidays), a fine shall be imposed, pursuant to Paragraph 1and Paragraph 4,
Article 79 of the Labor Standards Act, between NT$50,000 to NT$1,000,000 based
ontheamount of capital of the company (in contrast to a fine between NT$20,000 to
NT$1,000,000 under law), as well as the potential for additional fines of up to one-half of

the maximum fine under law.

The calculation method for the period of time defined under Article 4 of
the Act for Worker Protection in Mass Redundancy

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Guan-3-Zi-1070128385
Issue date: October 16,2018

Article 4, Paragraph 1of the Act for Worker Protection in Mass Redundancy specifies that
the period of time to notify the competent authority of the mass redundancy shall start
rolling from the day the provisions under Article 2 of the same law are met, inclusive of that
day. The term “60 days prior”is calculated according to Article 48 of the Administrative
Procedure Act, thus the mass redundancy plan shall be submitted the working day before
the date of the deadline at the latest.

Continued on Next Page
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Article 4, Paragraph 1of the Act for Worker Protection in Mass Redundancy specifies that
“Toimplement mass redundancy of workers, the business entity shall, at least 60 days prior
tothe occurrence of any of the conditions inaccordance with Article 2, inform the officials
/personal of the competent authority and other relevant agencies of its redundancy plan...”
Given the proviso of Article 48 of the Administrative Procedure Act, the day the occurrence
of any of the conditions under Article 2 shall also count in the 60-day period. Asaresult,
the “60 days prior” means it willend on the “day before” the 6oth day going forward, and if
the “day before” ends on a weekend, a holiday or other rest days, then the employer must
submit the plan by the last business day prior to the “day before”.

More...

The Ministry of Labor announces that the election and recall day for the
President and the Vice-President, the election and recall day for public
officials, and the citizens’ election day shall be considered as holidays
under Article 37, Paragraph 1 of the Labor Standards Act.

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Tiao-2-Zi-1070131393
Issue date: November 8,2018

Key points of the Circular:

The Ministry of Labor has announced that the election and recall day for the President and
the Vice-President, the election and recall day for public officials,and the citizens’ election
dayareto be deemedas a holiday per the definition under Article 37, Paragraph 1 of the
Labor Standards Act. Workers with the right to vote who were originally required to work
on the day shall be given a day off,and workers who were not required to work will not be
given additional wages or day of leave. A day off here shall meana continuous 24 hours
from oamto 24 pm. If the employer has obtained consent from the worker to work on that
day, it shall pay the worker wages based on the time worked, and it may not interfere with
the worker heading to the polls for voting. Workers with the right to vote who were not
required to work onthe dayasitisarest day or regular leave shall not be given a day off. If
the employer has obtained consent from the worker to work on that rest day, it shall pay the
worker wages based on Article 24, Paragraph 2 of the LSA, and it may not interfere with the
worker heading to the polls for voting.

More...

Presidential Order to amend the “Act for Protecting Worker of
Occupational Accidents”

The Presidential Hua-Zhong-Yi-Yi-Zi-10700125341 Order promulgated on November 21,
2018 announced the amendments to Articles 6, 8,23, 24,34 and 41. The amendments enter
into effect on the day of promulgation.

Amended provisions:

1. For compliance with the Convention on the Rights of Persons with Disabilities (“CRPD”)
and itsimplementation laws, the potentially discriminatory term “crippled” to refer to
persons with disabilities shall be adjusted to “disabled” (amending Article 6, Paragraphs
1and 3; Article 8, Paragraph 1, Subparagraph 2)

2. Asthetype of disability for disability benefits is not limited to limbs and organs and may
involve mental issues, the term “remaining body disabilities” is adjusted to “remaining
disabilities” to prevent confusion. (amending Article 6, Paragraph 3; Article 8, Paragraph
1,Subparagraphs 2and 4)

3. Torealize the rule on equality and non-discriminatory treatmentin the CRPD, the
term “loss of mental faculties or crippled body” is adjusted to “physical and mental
disabilities”.(amending Article 23, Subparagraph 2; Article 24, Subparagraph 1)

More...
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Presidential Order to amend the “Labor Standards Act”

The Presidential Hua-Zhong-Yi-Yi-Zi-10700125351 Order promulgated on November 21,
2018 announced the amendments to Articles 54, 55and 59.

Amended provisions:

1. Torealize the rule on equality and non-discriminatory treatment in the CRPD, the
term “loss of mental faculties or crippled body” is adjusted to “physical and mental
disabilities” (amending Article 54, Paragraph 1, Subparagraph 2; Article 55, Paragraph 1,
Subparagraph 2)

2. Torealizethe rule onequality and non-discriminatory treatment in the CRPD, the
term “crippled” in the relevant provisions is adjusted to “disabled” or “challenged”
(amending the main text of Article 59 and Subparagraphs 2and 3)

More...

The Ministry of Labor’s collection of regulations in relation to Article 43 of
the Employment Services Act and summarizing the engagements under
which foreigners are not required to apply for a work permit

Issued by: The Ministry of Labor
Ref. No. Lao-Dong-Fa-Guan-Zi-1070507378
Issue date: November 27,2018

Do to globalization and change of economic and social conditions, the activities foreigners
conducted in Taiwan has become diversified. In order to relax relevant regulations and
toadvocate foreigners coming to Taiwan for cultural exchange, to the extent that job
opportunities for Taiwanese citizens are unaffected, the Ministry of Labor has collected
opinionsand determined that the following types of activities or engagements do not fall
under Article 43 of the Employment Services Act and do not require a work permit; for
activities that are not listed, whether a work permit is needed shall be determined on a case-
by-case basis inaccordance with the Lao-Zhi-Wai-Zi-0950502128 Circular issued by the
Council of Labor Affairs (predecessor of the current Ministry of Labor).

The types of engagements that do not require foreigners to apply for work permits are re-
organized as follows:

Commercial activities: Foreigners based on commercial purposes arrivingin Taiwan to
engage in operations inspections, business negotiations, establishment of commercial
location, execution of commercial agreements or participation in the relevant
commercial bids or tenders; foreign shareholders or directors arriving in Taiwan to act
on behalf of a company pursuant to the Company Act as its shareholder or director, or
otherwise represent the company.

2. Study,intern or research activities: Foreigners engaged as a research assistant or
teachingassistant as a result of an academic relationship

3. Supplemental services activities: Foreigners voluntarily engagingin acts that contribute
tothe public and not seeking compensation as an objective; engagingin voluntary
service activities that do not provide compensation.

4. General social engagement activities: Foreigners already holding a work permit and
providing short-term or free performancesin a publicarea on their own accord outside
of work.

5. Anyother provision of labor not to anyone within the territory of Taiwan and without
interfering with job opportunities for Taiwanese citizens (e.g., foreigner under the
employment of aforeign government or private institution arriving in Taiwan to
conduct news interviews, reports, photography sessions, filmmaking, theatrical
productions, etc.)

More...
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Amendments to the Labor Protection Act (LPA)

Thailand’s National Legislative Assembly passed a new act on December 13,2018, which will

amend the current Labor Protection Act (LPA). The new law will become effective 30 days

afterits publication in the Government Gazette, which is expected to be in early 2019.

The keyamendments to the LPA are as follows:-

13
DEC

The amount of statutory severance pay for an employee who has worked for at least 20
years has been increased to 400 days at the employee’s last wage rate (from 300).

Employers must grant pregnant employees 98 days’ maternity leave, which includes
leave taken for pre-natal exams before the delivery date, and holidays that fall during the
maternity leave period. The employer must pay up to 45 days’ wages during maternity
leave.

Employers must grant employees three days of “necessary business leave” with wages
paid.

If an employer relocates its current workplace to a new establishment, or toanother
of its existing work locations, the employer must post a conspicuous announcement
atthe current work place fora continuous period of at least 30 days in advance of the
relocation. The announcement must include the details of the new workplace and the
timing of the relocation.

Where a change in employer results in any employees being transferred, those
employees must consent to that transfer before it can take effect.

Employers are required to pay 15 percent interest on money that they owe to
employees for:-

- payment of wages in lieu of advance notice;

- wages, overtime payments, payment for working on holidays,and payments for
working overtime on holidays;

- wages duringtemporary cessation of the employer’s operations; or

- severance payand special severance pay.

Where an employer terminates an indefinite term employment contract without
notifying the employee at least one payment cycle in advance, the employer must pay
wages in lieu of advance notice to the employee on the termination date.

Employers must pay wages, overtime payments, payments for working on holidays,and
payments for working overtime on holidays, at the same rate for both male and female
employees who undertake work of the same type, quality, and quantity.

Several penalties for employers that fail to comply with the provisions in the LPA have
also beenamended.

More...
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Decree No. 121/2018/ND-CP

Decree 121/2018/ND-CP (“Decree 121”) dated 13 September 2018 amends and supplements
anumber of articles of Decree 49/2013/ND-CP on implementation of salary regulations for
labour, which take effect 1 November 2018.

Decree 121 has a significantamendment that enterprises employing less than 10 employees
are exempted from submission of their salary scales and labor norms with the labor
authorities in the districts where such enterprises are located.

This Decree takes effect as 1 November 2018.

Decree No. 143/2018/ND-CP

Decree 143/2018/ND-CP dated 15 October 2018 stipulates the details of compulsory social
insurance for foreign employeesin Vietnam (“Decree 143”).

- Under Decree 143, any foreigners granted with work permits, practice certificates, or
practice licenses to work in Vietnam and under indefinite-term labour contracts or
contracts with aterm of at least full 12 months shall be subject to compulsory social
insurance. Accordingly, they will be entitled to the social insurance regimes, sickness,
maternity, workplace accident, occupational disease, retirement, and survivor benefits
if they meet conditions set out in the relevant laws. However, compulsory social
insurance is not applicable to any foreigners who (i) are temporarily transferred from
their offshore parents companies to their subsidiaries in Vietnam to work as managers,
managing directors, experts or technicians and work for such offshore parents
companies for at least 12 months; or (ii) reach retirement age.

- From2020,the employersand foreign employees must contribute 14%and 8%
respectively of the employee’s monthly salary to the retirement and survivor benefits
fundin Vietnam. In addition, from December 2018, the employers also must contribute
(i) 3% of the foreign employee’s monthly salary to the sickness and maternity funds; (i)
0.5 per cent to the occupational accidents and hazards.

- Anyforeigners,who are eligible to receive retirement pensions and social insurance
benefits but no longer residing in Vietnam, may authorize any person to receive it
monthly or request for one-off payment.

This Decree takes effect as 1 December 2018

Decree No. 148/2018/ND-CP

Wording: Decree 148/2018/ND-CP dated 24 October 2018 amends and supplementsto a
number of articles of Decree 05/2015/ND-CP (“Decree 148”), which will take effect on 15th
December 2018. The keyamendments include:

- Authorized persons to enter into labour contracts is limited to enterprises,
cooperatives or heads of agencies, units and organizations having legal status. However,
underthe Decree 148, such authorization is not required in the form prescribed by the
Ministry of Labour, War Invalids and Social Affairs as stipulated in Decree o5/2015/ND-
CP (“Decree 05”);

- Certain of labour contract contents on salary review, working time, rest time, labour
equipment protection, social insurance, unemployment insurance and health insurance
are no longer mandatory to be detailed in the labour contracts. Instead, such contents
may be referred to the employers’ policies, internal labour regulations, collective
agreements and relevant laws;

- Period of probation, apprenticeship orinternship to work for an enterprise will not be
calculated as the actual working time of employees to serve as a basis for calculating
severance allowances or retrenchment allowances. However, leave period for
treatment and recovery after labour accidents/occupational diseases or paid leave
periods forimplementing citizen’s obligations will now be included in the actual working
time;

Continue on Next Page
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VIETNAM

- Both employersand employees have responsibility for fulfilling their benefit-related
payments within 7 working days from the termination of labour contracts. Previously,
this regulation is only applicable to the employer;

- Salary usedas the basis for compensation in case of illegal and unilateral termination of
employment contract will be salary stated in the labour contract at the time when the
employer or the employeeillegally and unilaterally terminates the labour contract.

- Retrenchment notice to the provincial labour authority must be made in writingand
include certain prescribed information while these contents are not specified in Decree

5.

Labour disciplinary procedures in holding disciplinary hearing meetings and make
disciplinary measures are simplified and more enforceable.

This Decree takes effect as 15 December 2018.

CONTRIBUTEDBY: MAYER*BROWN
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