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The Taipei High Administrative Court
rendered the 98-Su-1715 Decision of
June 24, 2010 (hereinafter, the
“Decision’) with respect to the disputes
arising from business plan amendment
application and licensing matters
between CTI Television (hereinafter,
“CTI” or the “Plaintiff”’) and the
National Communications Commission
(hereinafter, the “NCC”) and found that
the additional conditions and
requirements imposed by NCC upon
approval of CTI’s amendment to its
business plan and license (including (1)
the corporate directors and supervisors
of CTlI as appointed by Jung Li Co.,
which is a CTI shareholder, shall be
replaced within three months if they
also concurrently serve as directors or
supervisors of CTV; (2) CTI’s
personnel above the rank of department
manager shall not serve any position at
CTV, and CTI’s advertisement, sales
and program divisions shall be
independent from each other; there shall
be independently established studios
and CT1 shall not engage in joint
program solicitation with CTV; (3) CTI
shall set up an ethics committee and
shall release a quarterly self-discipline
report on program contents at its
website every, and (4) independent
editorial review personnel shall be set
up for each CTI channel (news,
entertainment and general channels);
hereinafter the “Additional Terms”) are
illegal and shall be revoked.

Viewing the profound impact on
subsequent merger and acquisition
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decisions in the communications
industry, I highlight the Decision
(Section 1l) and add comments (Section
I11) as follows.

Summary of Decision

The Decision is highlighted as follows:

1. The approval under Articles 5, 6, 13
and 14 of the Satellite Broadcasting
Law is a discretionary decision in
nature. Therefore, the NCC has
the right to impose Additional
Terms which limit the Plaintiff’s
rights or increase the Plaintiff’s
obligations when the approval is
granted in accordance with Article
93, Paragraph 1 of the
Administrative Procedure Law.

2. Although the NCC’s intervention
with an enterprise’s organizational
structure and internal decisions is
different from that under economic
and financial regulations, NCC’s
decision, strenuously though,
complies with the gist of Satellite
Broadcasting Law and fell within
the intrinsic boundaries of discretion
under the same in view of the
importance of diversified speech.
Therefore, it should be concluded
that NCC’s decision is not arbitrary
or capricious.

(1) Since the Satellite Broadcasting
Law does not say much about the
standard that the decision at issue
should follow, the court
determines the legality of the
discretionary decision at issue
primarily by whether
discretionary power is abused,
i.e., whether the decision at issue
violates the “intrinsic boundaries
of discretion.” In addition, the
Additional Terms at issue involve
personnel decisions, which have
the most far-reaching impact.
When determining the issue of
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regulations. Therefore, the
court affirms, “reluctantly”
though, that NCC’ decision that
extended to  “intervention with
organizational structure and
internal decisions,” fell within the
intrinsic boundaries under
Articles 13 and 14 of the Satellite
Broadcasting Law.
Since the NCC failed to state in this
case the unique reasons imposing
the restrictions on CTI under the
Additional Terms, the principle of
equality is violated.

(1) Like an administrative decision,
the Additional Terms shall be
unique to individual cases.
Therefore, the imposition of such
Additional Terms means that
“due to the unique need of the
empirical characteristics of a
case, it is necessary to prescribe
unique norms.”  On the
contrary, if the contents of a
requirement do not target the
special circumstances of
individual cases but rather apply
universally to all operators,
abstract regulations for general
cases shall be prescribed as soon
as possible and all operators
should be required to comply. It
is inappropriate to require part of
the entities to comply with
Additional Terms. Otherwise,
questions regarding the violation
of the principle of equality will
arise.

(2) The Additional Terms in this case
include the prohibition against
concurrent positions held by
directors and supervisors,
prohibition against concurrent
positions held by professional
managerial officers and the
requirements for the
independence of advertisement,
sales and programming divisions,
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the establishment and operation
of an ethics committee, and the
independence of program
editorial review personnel as well
as the submission of an internal
workflow control mechanism
plan. Since the said restrictions
currently do not apply universally
to all operators and since the
NCC failed to explain why such
Additional Terms only apply to
CTI, the court holds that the said
Additional Terms are illegal for
violation of the principle of
equality.
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of the Decision

Since the Additional Terms set forth
in the NCC’s decision do not have
clear legal basis, the legality of
adding such Additional Terms has
been controversial. Pursuant to the
interpretation regarding the
“principle of clear authorization”
under Judicial Interpretation Nos.
426, 538, 593 and 612, the Decision
applies the rule above by analogy to
the determination of “the clarity of
constituting criteria” and further
concludes that the Additional Terms
relevant to this matter may rely on
Articles 13 and 14 of the Satellite
Broadcasting Law as their legal
basis, which will have major impact
on the future operations and
decisions of the NCC and the
operators. On the one hand, the
NCC may be encouraged to develop
all kinds of Additional Terms not
specifically provided for under any
kind of law. On the other, system
operators should acknowledge that
the probability of successfully
challenging the NCC’s Additional
Terms in litigation pursuant to the



Paas, & THEEET 0 AR
3|

# = @kﬁ'—ﬁ -}i’l EF FRCE 2. - i
R R R R A ey T A
B S A

2: RV

F\J’rik’ng';f IR T

TEARL LR R
2 mj(%ﬁif:ff(ﬁ;‘?_ﬁ-?z'); 10
ETERE TIEIR 9 E N FE %
1800 5274 ) » 7§ B X5
AER B EFE - BRI R R
(W B R TERAE
) CTHREET o
AR 2 R A S =
Bz kB A (L) 8 s
R E S 13 1405 L 2 2
Yo BEZERT AR (QNCC
W dh 5B EEARRd A
N E SRR S X NN
BB EEARED T g E
2 iE 2 (BINCC AP B
EGnEARRF EF T ER
Bl > AP BE S AC RS Fed o
TRAR T2 HEY R 1EX
liﬂ’f‘i;zf»—%g’ia‘#%‘—%fi
PR R % 2 =1 & A
W RR % 3K E AR AT
ES NI ERRIL T S TR
Bk B L ETARR 0 5 2% % 3
& = v TR 2 Ko

**F5¥2%ﬁﬁﬁiﬂb

/z‘ Fm £ H’

o

GURR > Hihit A PR T A
%iﬁ&ﬁ?’**ﬁééi%
0 e kR sl 0 TNCC

principle of legal reservation has
been greatly reduced.

In addition, since the Additional
Terms pertain to the organizational
structure and internal control
decision, which have the greatest
impact on an enterprise, the
Decision may be cited by NCC
whenever the legality of other
lighter restrictions are challenged.
From the perspective of separation
of powers, the Decision has in fact
opened up Pandora’s Box.

In addition, the Decision affirms
that the NCC’s Additional Terms
comply with the principle of legal
reservation and revokes such
Additional Terms only because
NCC failed presenting reasons why
the Additional Terms only applies to
CTI rather than all other satellite
broadcasting enterprises. Itis
interesting to see whether the NCC
may stipulate a discretionary
standard that is generally applicable
in order to secure a more favorable
position in future disputes.

Finally, the Decision was rendered
pursuant to the Satellite
Broadcasting Law. Whether the
other laws of which the NCC is the
competent authority may cite the
Decision by analogy is also worth
exploring. Particularly, Articles
18, 26 and 35 of the Cable
Broadcasting Law pertain to the
application, amendment and
renewal of the permits for the
establishment preparation and
operation of cable television with
review criteria not exactly identical
to those of the Satellite
Broadcasting Law. From the
perspective of systemic
interpretation, therefore, there is
room for debate, let alone the fact
that the ruling on this matter
involves channel providers, while
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the Cable Broadcasting Law
primarily regulate system operators.
They do not necessarily share the
same regulatory objectives.

Logics of the Decision

To determine if an administrative
decision is illegal, the existence of
legal basis, in principle, should be
determined first.  If such legal
basis is established, whether
“excessive discretion” or “abuse of
discretion” exists is further
determined before the final
determination of whether the
general theories and principles of
administrative laws are violated.
“Excessive discretion” means that
“the outcome of a discretionary
decision should fall within the scope
of laws and regulations,” while
“abuse of discretion” means that
“the process of a discretionary
decision shall serve the objectives of
legal mandate” (Compare Article 10
of the Administrative Procedure
Law and the High Administrative
Court’s 94-Pan-1800 Decision).
Commentators suggest that if a
decision does not satisfy the general
theories and principles of
administrative laws (including the
principle of proportionality and the
principle of equality), there shall be
discretion abuse.

The arguments in the reasons of
decision in this matter contain three
levels: (1) the Additional Terms at
issue, which rely on Articles 13 and
14 of the Satellite Broadcasting Law
as their legal basis, meet the
principle of legal reservation; (2) the
NCC’s intervention with the
Plaintiff’s organizational structure
and internal control operation
principally on the ground of
diversified speech satisfies the
objectives of legal mandate and
does not abuse its discretionary



power; however, (3) since the NCC
violates the principle of equality for
failure to explain the reasons for
restrictions uniquely imposed on
individual cases, relevant Additional
Terms shall be revoked.

Among the above-mentioned levels
of theories, the first level primarily
involves the principles of legal
reservation and clarity of
constituting criteria. The second
level principally involves the
principle of proportionality, while
the third level mainly pertains to
determination based on the principle
of equality. In consideration of the
process of reviewing a discretionary
decision, both of the second and
third levels pertain to the
determination of “abuse of
discretion.”

Although the court referred to the
principle of proportionality in the
second level mentioned above, the
main arguments pertain to the
exploration of the intrinsic
boundaries of discretion, i.e., the
regulatory objectives of the Satellite
Broadcasting Law. The court
specifically points out that “the
NCC’s Additional Terms at issue are
different from the control of
external behavior under general
economic and financial regulations
in that the NCC has intervened an
enterprise’s right to form its
organizational structure or its
internal organizational decisions.”
Therefore, the court explored the
appropriateness of such intervention
based on the regulatory objectives
of the Satellite Broadcasting Law
and ultimately concluded that such
NCC intervention is legal on
account of the characteristics of
information products (with strong
externalities and weak consumer
power).
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According to the above-mentioned
arguments, the court obviously did not
complete the analysis of all constituent
principles under the principle of
proportionality. The court touched upon the
“principle of appropriateness” under the
principle of proportionality at best without
mentioning the principle of minimal
infringement and proportionality stricto
sensu, probably because the Plaintiff’s
assertions did not cover these aspects.
However, it is foreseeable that relevant
debates may arise where the Court left off.
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